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10.1.2.	 Agricultural species

The year 2012 showed a decrease of 11 % in the number of applications just after 2011 

when an all-time high had been reached. In 2012, agricultural varieties represented  27 % 

of all applications. This decrease brings back the annual number of applications to its 

regular level.

The following table shows the number of applications received per year over all agricultural 

species since 2005, with a total  covering 1995–2012.

Table 2 shows the number of applications for the 10 most important agricultural species 

for the last 8 years.

Table 2: Number of applications of the 10 most important agricultural species from 

2005 until 2012 with a total covering 1995–2012

2005 2006 2007 2008 2009 2010 2011 2012
Total

(1995-2012)

All agricultural species 498 619 730 796 745 725 878 782 10 605

Species 2005 2006 2007 2008 2009 2010 2011 2012
Total 

(1995–2012)

Zea mays L. 181 212 249 226 221 220 264 216 3 364

Solanum tuberosum L. 35 92 63 91 86 63 80 75 1 223

Triticum aestivum L. emend. Fiori et Paol. 53 76 91 87 76 92 115 85 1 217

Brassica napus L. emend. Metzg. 31 44 70 86 95 75 71 107 913

Hordeum vulgare L. sensu lato 46 46 54 68 67 56 60 72 896

Helianthus annuus L. 40 30 38 49 46 66 73 42 661

Beta vulgaris L. Ssp. vulgaris var. altissima Döll 3 8 17 4 18 7 18 17 258

Triticum durum Desf. 13 8 13 14 17 14 32 16 227

Lolium perenne L. 16 20 11 26 20 19 30 20 226

× Triticosecale Witt. 5 7 14 13 7 9 11 6 149

DUS trials on cereals, Bulgaria DUS trials on barley, Finland
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As in previous years, Zea mays is the most important species in the agricultural sector 

although its number of applications decreased in 2012 for the first time. After a  large 

increase in applications for wheat in 2011, oilseed rape applications increased by more 

than 30 % compared to 2011. Although the number of applications of potatoes was lower 

than for wheat in 2012, potatoes overtook wheat as being the second most important 

species over the long run.

Given that the large majority of applications refer to species that are covered by the 

European Union seed directives, about 80 % of all applications have already undergone 

a DUS test when the CPVR application is filed, or the DUS test is at least ongoing. This 

allows the Office to take over the DUS report from entrusted examination offices, in 

accordance with Article 27 of the regulation (Commission Regulation (EC) No 874/2009), 

if it constitutes a sufficient basis for a decision. If this is not the case, the Office organises 

a technical examination carried out by an entrusted examination office.

Graph 4
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10.1.3.	 Vegetable species

In a similar way to the global number of applications for Community plant variety rights 

in 2012, the vegetable sector saw a drop in figures in 2012 compared to the previous 

record-breaking year. Vegetable applications totalled 447, which was a slight 2.8 % drop 

compared to the 2011 figure. The final figure was helped by a late rally of 51 vegetable 

applications in December.

For the first time, the number of grants awarded in a  calendar year for vegetable 

varieties surpassed the number of yearly vegetable applications: 472 grants compared 

to 448 applications. This was helped by entrusted examination offices being much more 

punctual in the delivery of final reports, thereby reducing backlogs which had existed in 

the past.

The top three vegetable species per number of yearly applications have remained the 

same in recent years: lettuce (104), tomato (71) and pepper (33) in that order, with the first 

and second places being unchallenged. The year 2012 saw a new high of hybrid vegetable 

varieties (165) being applied for, which compares to 67 vegetable parent line varieties 

being applied for during that same period. This demonstrates the worth and necessity 

of a strong intellectual property protection for breeders, in spite of the fact that hybrid 

varieties are meant to have their own biological protection as a result of the segregation 

of characteristics in the F2 generation. Reported cases of vegetative propagation of F1 

hybrid varieties in valuable greenhouse crops, intensive selection within the F2 generation 

in onion, and the more extensive use of backcrossing means breeders need to be able to 

cover their backs to prevent their breeding efforts being exploited unfairly.

The issue of asterisked (obligatory) disease-resistance characteristics continues to draw 

much discussion. The national Slovak breeders association has taken the matter to its 

National Constitutional Court. The court has to decide on how the Slovak legislation should 

be implemented and whether for their national listing purposes European legislation can 

impose that there has to be breeding for certain disease resistances. A ruling from the 

Slovak court is expected at the end of 2013. Until that time, the CPVO will not formally 

DUS trials on lettuces, SpainDUS trials on peppers, Spain
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touch the matter and implements a  moratorium on new asterisked disease-resistance 

characteristics within its vegetable technical protocols. In the meantime though, the 

Office has brainstormed the related issue of a possible new practical approach in the use 

of disease-resistance characteristics. With the assistance of national vegetable experts 

and representatives of ESA, the group explored ways in which the breeding of disease‑ 

resistance would be more up to individual breeders rather than being imposed through 

the CPVO protocols. This could have an important impact though on the way the technical 

examination is carried out, particularly the optimisation of the selection of comparison 

varieties and the size of the DUS trial. Interesting possibilities were raised and so far no 

option has been discarded. The CPVO will make further investigations on this topic during 

the course of 2013.

Discussions continued in 2012 on the issue of ‘parallel’ DUS testing in vegetables, 

where a  candidate variety has its two independent growing cycles carried out almost 

simultaneously in two different locations. This has the advantage that for some species the 

duration of the technical examination can be almost halved. More details were received 

from Naktuinbouw and GEVES (the CPVO’s two principal entrusted examination offices 

for vegetables) on how they apply this principle at their national level in the Netherlands 

and France. The Office proposed a draft set of working rules to its entrusted vegetable 

examination offices on how such a system could work for DUS tests initiated by the CPVO. 

Examination offices were generally in favour of the set of rules but indicated that these 

could be improved to take into account certain circumstances. Further improvements will 

be made to the set of rules in order that they can be implemented within the coming year.

The number of e-applications received by the Office continues to increase. The take-up rate 

in 2012 for the vegetable sector was 60 %, the highest of all crop sectors. This was helped 

by the creation of 21 e-technical questionnaires (e-TQ) for vegetable species in 2012. There 

are now 41 vegetable e-TQs available to applicants, and the aim is that, by the end of 2013, 

all CPVO vegetable technical protocols (currently 48) will be covered by an e-TQ.

DUS trials on cabbages, FranceDUS trials on tomatoes, Spain
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10.1.4.	 Fruit species

The number of fruit CPVR applications in 2012 increased to 232. As in previous years, the 

top three species were peach, strawberry and apple, in that order.

Discussions with the stakeholders in the fruit sector continued in 2012 with regard to 

ways to optimise DUS testing for this sector. A research and development (R & D) project 

amongst the entrusted examination offices for a set of species identified in 2011, which 

would investigate possible differences in results between the first satisfactory fruiting 

period and the second satisfactory fruiting for varieties having completed DUS testing 

in recent years, has been formulated. The objective of the project would be to see if the 

differences between the two fruiting periods were significant with regard to the outcome 

of the final test report and the declaration on distinctness, uniformity and stability of the 

candidate variety. If it were to be found that, in most cases, such differences were not 

significant, the CPVO may consider having just one obligatory satisfactory fruiting for 

those candidate varieties found to have no difficulties with regard to their distinctness, 

uniformity and stability. Although such an approach could be feasible for seedling fruit 

varieties, it may still be necessary to have at least two satisfactory crops of fruit for mutant 

varieties (e.g. apple).

The increasing number of entrusted examination offices for several fruit species means 

that DUS testing for such species has been ‘decentralised’. While this leads to a greater 

choice of DUS testing stations for applicants, it can also become a source of confusion as, 

for climatological reasons, these different examination offices have different submission 

dates for the delivery of plant material. In order to harmonise the situation, an agreement 

was reached amongst entrusted examination offices to have common closing dates 

for the receipt of new applications, whilst still maintaining their current submission 

periods for plant material. This harmonization will ensure that all applications received 

by the CPVO by a certain date, for a given fruit species, will commence DUS testing in 

the same growing period irrespective of where they are going to be examined. These 

new harmonised closing dates were communicated to fruit applicants in summer 2012, 

in order that they could come into effect for the 2012/13 submission period.

DUS trials on oranges, Spain DUS trials on apples, France
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Whereas biomolecular techniques are not utilised within DUS tests carried out for the 

CPVO, an increasing number of fruit applicants and title holders are making use of DNA 

fingerprints in order to enforce their Community plant variety rights. Experience has 

shown that a typical procedure is to have a specialised laboratory taking a sample of plant 

material (e.g. leaves) from the plants of the variety undergoing DUS testing at the entrusted 

examination office or, in the case of protected varieties, from the plants now held in the 

reference collection of the examination office that carried out the DUS test. The CPVO 

allows such samples to be taken from the plant material that underwent the technical 

examination as it stands in the living reference collection of the examination office as long 

as a formal request is made by the applicant/title holder of the variety in question. The 

DNA fingerprint obtained from the official plant sample can then be compared against 

the DNA fingerprint of plants that are the subject of a supposed infringement of rights. If 

the two parties in question do not come to an agreement, then the case can be taken to 

court by the applicant/title holder of the variety. The CPVO has learnt that several cases 

of infringement of Community plant variety rights for fruit varieties have already passed 

through tribunals (especially in Spain), and the resulting judgments have almost always 

favoured the title holder, with a consequent financial penalty for the infringer. The CPVO 

believes that such actions demonstrate the importance of enforcing Community plant 

variety rights once they are granted in an effective manner, particularly in the case of fruit 

trees where the DUS test can last a number of years and the infringement may have taken 

place during the period of provisional protection between the date of publication of the 

application and the date the protection is granted.

DUS trials on vine, ItalyGrapevine
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10.1.5.	 Origin of the applications

Since the creation of the Community Plant Variety Office, applications have been received 

from over 50 countries. Nearly every year, more than one third of all applications received 

have originated from the Netherlands, underpinning the important role of that country 

in the breeding sector. In 2012, however, the share of Dutch applications fell to 31.2 % 

reflecting the decreased importance of ornamentals in the Community plant variety rights 

system. The Netherlands is followed, quite some distance behind, by France, Germany 

and the United States. In previous years, the number of applications received from 

Germany was usually slightly higher than from France, also here the drop in ornamental 

applications becomes visible. In 2012, only minor fluctuations were observed in the origin 

of applications. The following map below gives an overview of the number of applications 

received from different European countries in 2012.
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Table 3 shows the application numbers for the 10 most important countries outside the EU.

Table 3: The 10 most important non-EU countries from which CPVR applications were 

filed in 2012

Country of main applicant
Number of applications

received in 2012
USA 350
Switzerland 114
Japan 65
Australia 22
New Zealand 20
Israel 15
Thailand 14
Canada 5
Republic of China (Taiwan) 5
South Africa 4

10.2.	G rants of protection

In 2012, the Office granted 2 640 titles for Community protection which represents the highest 

number ever granted by the CPVO within a  calendar year. A  detailed list of all protected 

varieties (as of 31 December 2012) is published on the CPVO website, in the separate annex 

to this annual report.

By the end of 2012, there were 20 362 Community plant variety rights in force. Graph 5 shows 

the number of titles granted for each year from 1996 to 2012 and illustrates the continuous 

increase in the number of varieties under protection within the Community system.

The development in the number of Community plant variety rights in force must be seen 

in conjunction with the number of rights surrendered (Graph 6). The number of rights 

granted still greatly outweighs the number of surrenders. As older varieties are replaced by 

newer ones, the number of surrenders is expected to approach more closely the number 

of applications. The regular increase in the number of surrenders is therefore not a surprise. 

However, in 2011 and 2012, an important drop in surrenders was observed, which reveals that 

title holders have decided to, in general, keep their varieties protected over a longer period.
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Graph 6
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Graph 7 shows the number of rights granted in the years 1996 to 2012 and those still in 

force on 31 December 2012. A large number of rights are surrendered within a few years. 

The Community plant variety rights system is still too young to say how many varieties 

will actually enjoy their full term of protection of 25 or 30 years. However, figures suggest 

that it will be a small percentage of all the varieties once protected. This also suggests that 

the current period of protection might generally be rather well adapted to the needs of 

breeders. This does not preclude the idea that, for some individual species, crop-specific 

situations might exist.

At the end of 2012, of the 33 559 rights granted in total, 20 362 (60 %) were still active. 

Table 4 illustrates that fruit varieties are generally kept protected for a longer period and 

that, within each crop sector, the situation varies from species to species. There might be 

a number of reasons for this phenomenon, such as a change in consumer preferences, 

breeding trends, differences in intensity of breeding activities or the time and expense 

required to develop new varieties.

Table 4: Percentage of granted rights that were still in force on 31 December 2012

Crop sector Species Proportion %

Agricultural 63

Hordeum vulgare L. sensu lato 56

Zea mays L. 60

Triticum aestivum L. emend. Fiori et Paol. 64

Solanum tuberosum L. 70

Festuca rubra L. 89

Vegetable 70

Cichorium endivia L. 52

Lactuca sativa L. 62

Solanum Lycopersicum L. 79

Capsicum annuum L. 84

Daucus carota L. 89

Ornamental 56

Gerbera L. 26

Chrysanthemum L. 52

Rosa L. 53

Phalaenopsis Blume & Doritaenopsis hort. 73

Clematis L. 94

Fruit  81

Fragaria × ananassa Duch. 68

Prunus persica (L.) Batsch 80

Malus domestica Borkh. 84

Prunus avium (L.) L. 90

Prunus domestica L. 83
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10.3.	T echnical examinations

In 2012, the CPVO initiated 1  793 technical examinations, 223 less than in 2011. The 

decrease is linked to a decreasing number of applications. For vegetable and agricultural 

crops, a large number of technical examinations have already been carried out under the 

framework of the national listing procedure. If such a  technical examination has been 

carried out by an entrusted examination office, the CPVO can base its decision to grant 

Community plant variety rights on a technical examination which has been carried out in 

the framework of a national application.

10.3.1.	 Sales of reports

National authorities from all over the world regularly base their decisions on applications 

for plant variety rights on technical examinations carried out on behalf of the CPVO 

(international cooperation, takeover of reports). Graph 8 illustrates the number of reports 

the Office has made available to national authorities.

By the end of 2012, the Office had sold 4 054 technical reports to 51 countries. During that 

year, South America continued to be the region from which most requests emanated 

(Table 5). In general, most requests concern ornamental sector varieties.

The Office has set up a flexible approach in respect of the agreed UPOV fee for making 

reports available: requesting countries can pay this fee directly to the CPVO, but they 

can also opt for the alternative, according to which the Office sends the invoice to the 

breeder. The report is always provided to the national authorities.

Graph 8
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Table 5: The 10 countries that have bought the most DUS technical reports from the 

CPVO (1998–2012)

Country Number of reports bought

Israel 545

Brazil 423

Ecuador 380

Colombia 365

Switzerland 322

Kenya 248

Norway 230

Canada 228

New Zealand 199

France 177

10.3.2.	 Relations with examination offices

10.3.2.1.	S ixteenth annual meeting with the examination offices

In December 2012, the CPVO held its 16th annual meeting with its examination offices, which 

is also attended by representatives from the European Commission, the UPOV office and the 

breeders’ organisations, Ciopora, ESA and Plantum. The main subjects of discussion were:

•	 status of plant material submitted for reference collections;

•	 CPVO S2 gazette informing about closing dates for applications and requirements for 

the submission of plant material;

•	 access to DUS trials;

•	 interpretation of the wording ‘testing period’ — ‘period of observation’ in the final 

report and variety description;

•	 reporting on technical verifications;

•	 the new explanatory notes to the AC guidelines on the suitability of variety 

denominations;

Annual meeting with the examination offices, December 2012, AngersAnnual meeting with the examination offices, 
December 2012, Angers.
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•	 the cooperation with OHIM;

•	 the Variety Finder database and the cooperation in variety denomination testing;

•	 various legal matters, such as aspects on the ‘one key, several doors’ principle according 

to which one DUS examination would be sufficient for the official variety listing as well as 

for the granting of plant variety rights, reporting on cases decided by the Court of Justice 

of the European Union.

Furthermore, the participants were informed with regard to the electronic exchange of 

documents with examination offices, on the first cycle of audits (2010–12) of examination 

offices and on research and development projects.

10.3.2.2.	 Preparation of CPVO protocols

In 2012, experts from the Member States’ examination offices were invited to participate 

in elaborating or revising technical protocols for DUS testing, which either were 

subsequently approved by the Administrative Council or can be expected to be approved 

in 2013. The following meetings were held.

•	 Agricultural experts: the revised protocol of oilseed rape had been adopted in 

November 2011; the revised protocols for barley and rice have been adopted in March 

2012. The discussion on protocols continued for the species barley and was newly 

taken up for the revision of the protocols of durum wheat, linseed/flax and for hemp.

•	 Fruit experts: discussion on the revision of the technical protocols for peach, Japanese 

plum, strawberry, kiwifruit, honeyberry, gooseberry, red/white currant and on the new 

technical protocols for almond and for olive, all of which were approved by the AC in 2012.

•	 Vegetable experts: the approval in 2012 of the revision of the technical protocols for tomato 

and spinach. Discussion at the end of 2012 on the revision of the artichoke/cardoon, 

parsnip and radish/black radish, and partial revision of the tomato, French bean and 

spinach protocols. These are all expected to be approved in 2013 and will be the first 

CPVO technical protocols to use the new ‘template’ for technical protocols.

•	 Ornamentals experts: new technical protocols were adopted for Echinacea and Heuchera. 

Furthermore, the technical protocol for Lilium and New Guinea Impatiens were revised.

Fruit experts meeting, October 2012, AngersOrnamental experts meeting, September 2012, Angers
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Agricultural experts meeting, October 2012, Angers

10.3.2.3.	 Crop experts meetings

Two meetings with agricultural experts were held in 2012. The first was held in the 

Netherlands in order to visit the ring test of potatoes which was conducted by nine 

entrusted examination offices during 2012.

The second meeting took place in October and prepared the revisions of the technical 

protocols for barley, durum wheat, linseed/flax and hemp.

Further subjects of a continued discussion were the questions on how to consider the 

segregation of characteristics of three-way hybrids in the technical protocol for barley and 

the uniformity standard to be used for male sterile parental crosses in three-way hybrids. 

The discussion continued also for spring barley varieties where it is difficult to establish 

distinctness: examination offices shared their experience on new characteristics which 

could help to overcome this problem.

The discussion was continued, from 2011, as regards the testing of parental lines in oilseed 

rape when the subject of the application is a hybrid variety. It was agreed that for hybrid 

varieties, according to the technical protocol, parental lines must be tested in the same 

way as any other variety.

The examination offices that participated in the ring test of rice for the revision of the 

technical protocol presented the report; the results are reflected in the revised protocol 

that had been presented to the Administrative Council for adoption in March 2012.

Vegetable experts meeting, December 2012, Angers
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The experts group got a  short presentation summarising the actual state of play of all 

ongoing R & D projects and more detailed information concerning the projects for roses 

and for potatoes. The potato project has similarity to the rose project as regards the DNA 

sample taking and profiling of candidate varieties.

Based on the assumption that an endophyte infection may impact upon the expression 

of characteristics of varieties in grasses, the experts were informed about the R & D project 

which would start at the end of 2012 in order to answer that question.

A meeting of fruit experts was held in October to discuss: new and revised TPs in the fruit 

sector; phytosanitary documentation, further harmonization of submission requirements 

for peach and grapevine; continuing discussions on the feasibility of the reduction in 

duration/costs of fruit technical examinations; distinctness and minimum distances for 

apple mutations; and the results and conclusions of the R & D project ‘Management of 

peach tree reference collections’.

A meeting of ornamental experts was held in September. Important items of discussion 

were: changing of the closing date for applications and the time of plant submission 

of varieties of garden roses, the possible centralisation of DUS testing of so-called small 

species, additional testing period in case not all characteristics have been observed during 

the foreseen number of cycles, the interpretation of the wording ‘testing period’ (Final 

report) — ‘period of observation’ (variety description), the development of a CPVO technical 

questionnaire based on national protocols and the S2 publication for minor species.

A meeting of vegetable experts was held in December to discuss the protocols mentioned 

above; working rules on two ‘parallel’ growing periods for DUS testing in vegetables; disease 

resistances testing issues; differences between responses in the technical questionnaire 

and observed characteristics of submitted plant material; greater cooperation between 

entrusted examination offices and possibilities for a new R & D project on the effect of 

seed priming treatments on the DUS test of candidate varieties.

Ring test potato experts meeting, July 2012, the Netherlands
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10.3.2.4.	N ew species

In 2012, the Administrative Council of the CPVO entrusted examination offices for a number 

of botanical taxa resulting from the so-called new species inventories. It should be noted in 

this context that, as a consequence of the introduction of the new quality audit system, the 

examination offices indicate to the CPVO that they fulfil the quality requirements for a given 

‘new species’. Consequently, the CPVO does not undertake a  selection of examination 

offices when preparing a  proposal for entrustment by the Administrative Council. The 

following table states the taxa for which new examination offices have been entrusted in 

2012 to conduct the technical examination. Graph 9 shows the evolution of the number of 

taxa for which the Office has received applications for Community plant variety protection.

Graph 9
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Botanical taxon Entrusted examination office
Abelmoschus manihot (L.) Medik. Naktuinbouw / NL

NIAB / UK
Acer rubrum L. Bundessortenamt / DE

Naktuinbouw / NL
Coboru / PL
NIAB / UK

Actaea pachypoda Elliott Naktuinbouw / NL
NIAB / UK

Agaricus bisporus (Lange) Imbach Central Agricultural Office / HU
Agaricus subrufescens Peck National Food Chain Safety Office / HU
Aglaonema commutatum Schott × Aglaonema philippinense Engl. var. stenophyllum 
(Merr.) R. N. Jervis (syn. Aglaonema stenophyllum Merr.)

Naktuinbouw / NL

Aglaonema commutatum Schott var. elegans (Engl.) Nicolson × Aglaonema crispum 
(Pitcher & R. F. Manda) Nicolson

Naktuinbouw / NL

Aloe aristata Haw. × Haworthia margaritifera (L.) Haw Naktuinbouw / NL
Aspidistra elatior Blume Naktuinbouw / NL
Aspilia montevidensis (Spreng.) Kuntze Bundessortenamt / DE

Naktuinbouw / NL
NIAB / UK

Baptisia tinctoria (L.) R. Br. Bundessortenamt / DE
Brassica oleracea L. convar. capitata (L.) Alef. var. alba DC. × Brassica oleracea L. convar. 
capitata (L.) Alef. var. rubra (L.) Thell.

UKZUZ / CZ
GEVES / FR
Naktuinbouw / NL

Buddleja crispa Benth. × Buddleja marrubiifolia Benth. GEVES / FR
Carex laxiculmis Schwein. University of Aarhus / DK

Naktuinbouw / NL
NIAB / UK

Cercidiphyllum japonicum Siebold & Zucc. Naktuinbouw / NL
Cordyline banksii Hook. f. × Cordyline pumilio Hook. f. Naktuinbouw / NL

NIAB / UK
Corydalis elata Bureau et Franch. × C. flexuosa Franch. Naktuinbouw / NL

NIAB / UK
Dianthus chinensis L. Naktuinbouw / NL
Digitalis purpurea L. × Isoplexis canariensis (L.) Lindl. Naktuinbouw / NL

NIAB / UK
Disporum cantoniense (Lour.) Merr. Naktuinbouw / NL

NIAB / UK
Dracaena concinna Kunth. Naktuinbouw / NL
Echeveria agavoides Lem. Naktuinbouw / NL
Echeveria DC. × Graptopetalum bellum (Moran & J. Meyrán) D. R. Hunt (syn. Tacitus bellus 
Moran & J. Meyrán)

Naktuinbouw / NL

Echeveria elegans Rose × E. pulidonis E. Walther Naktuinbouw / NL
Echeveria lilacina Kimnach & R. C. Moran × E. pulidonis E. Walther Naktuinbouw / NL
Ficus americana Aubl. subsp. guianensis (Ham.) C. C. Berg Naktuinbouw / NL
Gazania maritima Levyns × Gazania rigens (L.) Gaertn. Bundessortenamt / DE

Naktuinbouw / NL
NIAB / UK

Hippeastrum yungacense (Cárdenas & I. S. Nelson) Meerow Naktuinbouw / NL
Hypericum × moserianum André Naktuinbouw / NL
Lampranthus bicolor (L.) N. E. Br. × L. pocockiae N. E. Br. Bundessortenamt / DE

Naktuinbouw / NL
Ligustrum ovalifolium Hassk. Bundessortenamt / DE

Naktuinbouw / NL
NIAB / UK

Lobelia alsinoides Lam. (syn. Lobelia trigona Roxb.) × Lobelia erinus L. Bundessortenamt / DE
Naktuinbouw / NL
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Lycium barbarum L. Bundessortenamt / DE
Mecardonia acuminata (Walter) Small Bundessortenamt / DE

Naktuinbouw / NL
NIAB / UK

Medinilla Gaudich. Naktuinbouw / NL
Mimulus × hybridus hort. ex Voss (syn: Mimulus tigrinus hort. M. guttatus × M. luteus) Naktuinbouw / NL

NIAB / UK
Nepenthes ampullaria Jack × Nepenthes ventricosa Blanco Naktuinbouw / NL
Otomeria oculata S. Moore Bundessortenamt / DE

Naktuinbouw / NL
Pachyphytum hookeri (Salm-Dyck) A. Berger (syn. Echeveria hookeri (Salm-Dyck) Lem.) × 
Echeveria agavoides Lem.

Naktuinbouw / NL

Paphiopedilum Pfitzer Naktuinbouw / NL
Peperomia marmorata Hook. f. × Peperomia metallica L. Linden & Rodigas Naktuinbouw / NL
Pieris formosa (Wall.) D. Don × Pieris japonica (Thunb.) D. Don ex G. Don Bundessortenamt / DE

Naktuinbouw / NL
Platycerium ridleyi Christ Naktuinbouw / NL
Prunus cerasus L. × (Prunus avium (L.) L. × Prunus canescens Bois) Bundessortenamt / DE

GEVES / FR
Coboru / PL

Prunus cerasus L. × Prunus avium (L.) L. Bundessortenamt / DE
GEVES / FR
Coboru / PL

Prunus incisa Thunb. Naktuinbouw / NL
NIAB / UK

Pyrus × bretschneideri Rehder × P. pyrifolia (Burm. f.) Nakai GEVES / FR
CRA-FRU / IT

Quercus palustris Münchh. Bundessortenamt / DE
Coboru / PL

Rhipsalis baccifera (J. S. Muell.) Stearn subsp. baccifera Naktuinbouw / NL
Ricinus communis L. GEVES / FR
Robinia × margaretta Ashe NIAB / UK
Rubus chamaemorus L. Naktuinbouw / NL
Rudbeckia subtomentosa Pursh Naktuinbouw / NL

NIAB / UK
Sarcococca hookeriana Baill. Naktuinbouw / NL

NIAB / UK
Solanum torvum Sw. GEVES / FR

Naktuinbouw / NL
Solidago canadensis L. Naktuinbouw / NL
Strobilanthes anisophylla (Lodd. et al.) T. Anderson Naktuinbouw / NL

NIAB / UK
Styrax japonicus Siebold & Zucc. Naktuinbouw / NL
Vicia villosa Roth GEVES / FR
x Burrageara hort. Naktuinbouw / NL
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10.4.	T echnical liaison officers (TLOs)

The CPVO tries to have a  close and efficient working relationship with its examination 

offices and the national offices of the Member States. Therefore, in 2002, the Office 

formalised a network of contact persons on a technical level in the Member States, the so-

called technical liaison officers (TLOs). The TLOs play an important role in the relationship 

of the Office with its examination offices.

The following principles apply.

•	 TLOs are appointed by the relevant member of the Administrative Council.

•	 There is only one TLO per Member State.

•	 Any modification as far as the TLO is concerned is communicated to the CPVO through 

the relevant member of the Administrative Council.

The role of the TLO can, in general, be defined as being the contact point for the Office on 

a technical level. This means the following in particular.

•	 Invitations for the annual meeting with the examination offices are, in the first place, 

addressed to that person. If the TLO is not attending, he/she should communicate the 

details of the person who is attending that meeting to the CPVO.

•	 Invitations for expert groups on a technical level are initially addressed to the TLO who 

is in charge of nominating the relevant expert to the CPVO. Once an expert group 

has been set up, further communications or invitations are directly addressed to the 

relevant designated expert.

•	 The TLO should be the person on a  national level who is in charge of distributing 

information of technical relevance in respect of the Community plant variety rights 

system within his or her own country/authority (e.g. informing colleagues who are crop 

experts) on conclusions drawn at the annual meeting of the examination offices, etc.

•	 Technical inquiries, which are sent out by the CPVO in order to collect information, 

should be addressed to the TLOs. Examples include:

•	 new species procedures, in order to prepare the proposal for the nomination of 

examination offices to the Administrative Council;

•	 questionnaires in respect of closing dates, quality requirements, testing of GMOs, 

etc.

•	 For communications of a general technical nature, the Office contacts the TLOs first. 

Specific problems, such as in respect of a certain variety, may be discussed in the first 

instance directly at the level of the crop expert at the examination office and of the 

relevant expert at the CPVO.
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The latest version of the list of appointed TLOs (as of 31 December 2012) is as follows.

John Austin Executive Agency of Variety Testing
Ministry of Agriculture and Food
Field Inspection and Seed Control
Bulgaria

Bronislava Bátorová UKSUP
Central Controlling and Testing Institute in 
Agriculture
Variety Testing Department
Slovakia

Dimitrios Batzios Ministry of Rural Development and Food
Variety Research Institute of Cultivated Plants
Greece

John Claffey Department of Agriculture, Food and the Marine
Office of the Controller of Plant Breeders’ Rights
Ireland

Elena Craita Checiu State Office for Inventions and Trademarks
Romania

Ana Paula Cruz de Carvalho DGADR
Direcção-Geral de Agricultura e Desenvolvimento 
Rural
Divisão de Sementes, Variedades e Recursos 
Genéticos
Portugal

Maureen Delia Seeds and Other Propagation Material Unit
Plant Health Directorate
Agriculture and Fisheries Regulation Division
Ministry for Resources and Rural Affairs
Malta

Gerhard Deneken Ministry of Food, Agriculture and Fisheries
Danish AgriFish Agency
Department of Variety Testing
Denmark

Kees van Ettekoven Naktuinbouw
The Netherlands

Barbara Fürnweger Bundesamt für Ernährungssicherheit
Austria

Zsuzanna Füstös Central Agricultural Office
Hungary

Primoz Grižon Ministry of Agriculture, Forestry and Food
Phytosanitary Administration of the Republic of Slovenia
Slovenia

Joël Guiard GEVES
Groupe d’étude et de contrôle des variétés et des 
semences
France

Sigita Juciuviene Ministry of Agriculture
Lithuanian State Plant Service
Lithuania

Sofija Kalinina Ministry of Agriculture of the Republic of Latvia
State Plant Protection Service
Latvia
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Marcin Król Coboru
Centralny Ośrodek Badania Odmian Roślin 
Uprawnych
Poland

Paivi Mannerkopi European Commission
Directorate-General for Health and Consumers
Unit E.2 — Plant health
Belgium

Kyriacos Mina Ministry of Agriculture, Natural Resources and 
Environment
Agricultural Research Institute
Cyprus

Kaarina Paavilainen Finnish Food Safety Authority Evira
Finland

Laima Puur Agricultural Board
Estonia

Mara Ramans Food and Environment Research Agency (FERA)
United Kingdom

Beate Rücker BSA
Bundessortenamt
Germany

Radmila Safarikova UKZUZ
Central Institute for Supervising and Testing in 
Agriculture
Czech Republic

Luis Salaices Sánchez OEVV
Oficina Española de Variedades Vegetales
Ministerio de Medio Ambiente y Medio Rural 
y Marino
Spain

Françoise De Schutter OPRI
Office de la propriété intellectuelle
Belgium

Karin Sperlingsson Statens Jordbruksverk
Sweden

Domenico Strazzulla Ministero delle Politiche Agricole Alimentari e 
Forestali
Dipartimento della Politiche Competitive del Mondo 
Rurale e della Qualità
Italy

Marc Weyland Administration des services techniques de 
l’agriculture
Service de la production végétale
Luxembourg
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11.1.	N ew explanatory notes to the AC 
guidelines on variety denominations

On various occasions, the CPVO has received feedback from some of its stakeholders 

stating that the CPVO’s interpretation of the rules for suitability of variety denominations 

is perceived to be too strict or not very clear. For this reason, the Office proposed in 2011 

the organisation of a working group to help inform stakeholders which considerations are 

taken into account by the Office when interpreting the applicable rules. The European 

Commission, seven Member States and all breeders’ associations observers in the AC 

were represented in this group.

Exchanges of views took place, concrete proposals were made and it turned out that 

most of them concerned the explanatory notes to the guidelines rather than the 

guidelines themselves. These explanatory notes are a tool to help with interpreting the 

guidelines that have been drafted by the CPVO, based on the jurisprudence and case-

law as developed by the internal committee of the Office. Their aim is to help applicants 

formulate a denomination proposal suitable according to Article 63 of Council Regulation 

(EC) No 2100/94 and to make it easier for national authorities to analyse the suitability of 

proposals for denominations according to the rules.

The working group also made some proposals to amend the guidelines themselves. In 

order to have equivalent rules on denominations for the purpose of listing, amendments 

of the guidelines should only be made if a modification of Commission Regulation (EC) 

No 637/2009 establishing implementing rules as to the suitability of the denominations of 

varieties of agricultural plant species and vegetable species is also made.

In November 2012, the Administrative Council took note of the new version of the 

explanatory notes, added a few comments, requested the Commission to implement the 

amendments proposed to the guidelines in Regulation (EC) No 637/2009 and asked the 

Office to modify the guidelines accordingly with effect from the date that the changes 

in the regulation will enter into force. The Commission announced that discussions in 

view of amending the guidelines in Regulation (EC) No 637/2009 would take place in the 

Standing Committee on Seeds and Propagating Material for Agriculture, Horticulture and 

Forestry as from 2013.

The new version of the explanatory notes has been published on the CPVO website.

11. Variety denominations

DUS trials on Lavendula L., France
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11.2.	T he CPVO Variety Finder: latest 
developments

The CPVO Variety Finder is a web-based database developed by the Office in 2005 for the 

purpose of testing variety denominations proposals in the procedure of assessment of 

their suitability. It contains national data on varieties applied for and on varieties granted 

plant variety rights, national listings of agricultural and vegetable species and some 

commercial registers. In total, more than 780 000 denominations originating from EU and 

UPOV Member States have been included so far.

The system includes a search tool with the purpose of testing proposed denominations 

for similarity. A  retrieval tool allows more general searches for details of varieties or 

species present in the database. This retrieval tool was developed in 2012, making more 

information available for each variety and allowing users to export the desired information 

to an excel sheet.

A key issue in a database is keeping the information it contains up to date. The Office 

regularly receives contributions directly from EU countries in respect of official and 

commercial registers, and via UPOV for most non-EU countries. There has been a steady 

increase in the number of contributions submitted per year since 2007, as illustrated 

in Graph 10. This increase continued in 2012, with noticeably more contributions from 

non-EU Member States. Most of these contributions are provided by UPOV in the 

frame of a Memorandum of Understanding, but also collected by the CPVO in the case 

of EU neighbouring countries participating in the multi-beneficiary programme (see 

Chapter 4.2.).

Once their relevance has been checked, the Office also regularly includes new registers in 

the Variety Finder. Some commercial registers are included, mainly for ornamental species. 

Graph 11 illustrates the nature of the various registers included in the Variety Finder.

Graph 10
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Since November 2011, the database has been freely available under the ‘Databases’ 

heading of the CPVO website. Identification is still necessary, with a login and password. 

In 2012, the attribution of the login and password was computerised and is immediate 

provided the user registers some information for identification purposes.

With more than 60  000 tests performed in 2012, the database is a  widely used tool, 

especially for testing the suitability of variety denominations. It is utilised by all 

stakeholders in similar proportions, as shown in Graph 12. The increase of the number of 

tests performed in 2012 is largely due to CPVO clients, although a rather limited number 

of companies make use of this service: 191 clients used the CPVO Variety Finder in 2012, 

to be considered in perspective with the 703 applicants and procedural representatives 

who filed an application for Community plant variety rights in 2012.

Graph 11
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11.3.	A n increased utilisation of the service of 
cooperation with Member States

The purpose of this activity is to harmonise the decisions as to the suitability of proposals 

for variety denominations in procedures for national plant variety rights, for national 

listing and at the level of the CPVO. 

As a  matter of fact, the marketing directives relevant for the commercialisation of 

agricultural and vegetable varieties in the EU contain a cross reference to Article 63 of 

Regulation (EC) No 2100/94 on Community plant variety rights. Article 63 lays down the 

criteria for the suitability of variety denomination proposals. The legal basis in respect of 

the suitability of variety denominations is thus unique.

In March 2010, the CPVO put in place a web-based system whereby EU Member States 

can request advice from the CPVO before publishing an official proposal for denomination 

in the plant variety rights or listing procedure. In the case of controversial opinions, 

exchanges of view can take place, but the decision remains in the hands of the authority 

where the application for registration of the variety has been made.

In 2012, the service recorded more than 5 200 requests for advice, representing an increase 

of 14 % in comparison with 2011.

Graph 13
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Graph 14 gives an overview of the number of requests for advice in 2012 by Member 

State participating in the project. The Office accepted to render advice to a few non‑EU 

countries which share the rules for commercialisation of agricultural and vegetable 

species.

Last year, 26 countries benefited from the service but there are indications that not all EU 

Member States made use of it. This produced as a consequence some practical problems 

in 2012. Several times, a denomination was accepted by a Member State which did not 

ask for the advice of the Office and this denomination was found to be not suitable for 

the same variety when another Member State asked for advice. A few letters explaining 

the situation were sent to the relevant non-participating countries. At its annual meeting 

with examination offices, the Office strongly encouraged Member States to make use of 

the service on a regular basis and to contribute to the system.

In 2012, 92.5 % of the requests for advice received an answer within 5 working days, with 

an average processing time of 1.27 days. 

In order to face the increasing number of requests for advice and to keep the delay of 

answer as short as possible, the Office improved its online service in September 2012, 

giving to Member States the possibility to provide additional information when submitting 

their proposals with the aim of improving the accuracy of the advice and avoiding that 

CPVO raises unnecessary observations.

Graph 14
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Graph 15

Yearly processing time and average 

analysis days (2010–2012)

	 Total analysis within 24 hours

	 Total analysis between 2 and 5 working days

	 Total analysis between 6 and 10 working days

	 Total analysis between 11 and 15 working days

	 Total analysis more than 16 working days

	 Yearly average processing time (in days)
0.00

30.00

20.00

10.00

40.00

60.00

80.00

50.00

70.00

90.00

100.00

%
 o

f  
To

ta
l n

u
m

b
er

 o
f a

n
al

ys
es

A
ve

ra
g

e 
p

ro
ce

ss
in

g
 t

im
e 

(in
 d

ay
s)

2011 20122010
0.00

0.20

0.60

0.40

1.00

1.40

1.20

0.80

1.80

1.60

2.20

2.00

42.85 %

2.10

1.08

1.37

69.98 %

26.21 %

63.39 %

29.18 %

5.95 %
0.74 %

0.74 %3.16 %
0.54 %

0.11 %

44.80 %

1.15 %
0.34 %

10.86 %

11.4.	 Community trade marks will be considered 
in the assessment of variety denominations

In 2012, the Office reinforced its cooperation with the Office for Harmonization in the 

Internal Market (Trade Marks and Designs) (OHIM) in Alicante. During the first quarter of 

the year, a CPVO delegation visited OHIM, where it had the opportunity to explain in detail 

how variety denominations are assessed. An OHIM delegation visited the CPVO in return, 

and explained their procedures concerning the registration of a Community trade mark. 

It was underlined in particular that the denomination of varieties granted Community or 

national plant variety rights or listed in the EU common catalogue were not considered 

to amount to an absolute ground to refuse the registration of a trade mark in class 31. 

This exchange triggered investigations and, in September 2012, the Office was informed 

that OHIM would change its practice in the sense that OHIM will accept the principle 

that denominations of varieties granted EU or national plant variety rights and varieties 

registered in the common catalogue should constitute an impediment for the registration 

of Community trade marks. This will be implemented in 2013. The Office intends to 

include the relevant Community trade marks, mainly registered in class 31, in its Variety 

Finder, accessible to national authorities and breeders. Community trade marks will be 

taken into account by the Office when analysing proposals for variety denominations.
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During 2012, the CPVO set out its vision for IT developments for the coming years. This 

vision covers four overarching programmes which are considered crucial to the continuing 

development of the CPVO.

12.1.	E -services

The e-services programme encompasses all of the various projects which will ensure that 

CPVO dealings with external stakeholders (clients, examination offices and partners such as 

OHIM and UPOV, etc.) shall be online, transparent, paperless and, to the extent possible, 

minimise manual intervention in the procedures. Ongoing and proposed projects in the 

e-services programme include amongst others: sharing online applications (extending the 

successful online application system to Member States), electronic exchanges of business 

documents with examination offices and electronic exchanges of all documents with clients.

The pilot project for an exchange platform, which began in 2011 and should be completed 

in 2013, will be the cornerstone of these developments.

12.2.	O perational improvements

The day-to-day tasks of the CPVO require robust applications, in particular, to manage 

operational, documentation and financial needs. While existing applications currently meet 

the requirements of the Office, future developments should allow for further integration of 

applications with the web and also allow improved performance in terms of speed and ease 

of use. For this reason, a number of developments can be expected in the coming years.

12.3.	 Communication tools

Communication, both internally and with external stakeholders is key to the efficient 

functioning of the Office. Significant advances have been made in the past years and 

these can be further enhanced in future. In particular, a number of projects are foreseen 

in the short-term including: implementation of Sharepoint for a coherent management 

of the CPVO intranet, optimisation of hosting for all sites (intranet and extranet) as well as  

the ongoing maintenance and development of websites for stakeholders.

12.4.	 Infrastructure development

All of the preceding programmes require a coherent modern IT infrastructure (networks, 

servers, PCs, mobile devices). The infrastructure development covers such projects as 

server virtualisation, access to EU Commission sites, mobile technology, back-up and data 

recovery procedures, etc. designed to effectively support the applications of the Office.

12. IT developments
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The following committees are organised by the European Commission on a more or less 

regular basis. Staff members of the CPVO attend these meetings as observers in case the 

agenda is of particular interest for the Office.

13.1.	S tanding Committee on Community Plant 
Variety Rights

This committee had one meeting on 16 May 2012 to approve a few amendments to the 

fees regulation, namely the reduction of the application fees from EUR 900 to EUR 650 

with effect from 1 January 2013.

13.2.	S tanding Committee on Seeds and 
Propagating Material for Agriculture, 
Horticulture and Forestry

This committee met four times during 2012 in Brussels and staff members of the CPVO 

attended two meetings.

Of particular interest for the CPVO throughout 2012 were the following items:

•	 the Commission’s updates and the related discussions on the review of the legislation 

related to seed and plant material;

•	 the discussion on a  draft Commission directive amending Commission Directives 

2003/90/EC and 2003/91/EC setting out implementing measures for the purposes of 

Article 7 of Council Directives 2002/53/EC and 2002/55/EC respectively as regards the 

characteristics to be covered as a  minimum by the examination and the minimum 

conditions for examining certain varieties of agricultural plant and vegetable species;

•	 the discussions on the Commission working programme for 2012 as discussed in 

February 2012 as well as the work programme for 2013 as discussed in October 2012.

13.3.	S tanding Committee on Propagating 
Material of Ornamental Plants

This Committee did not meet in 2012.

13.
Cooperation with the 
Directorate-General for 
Health and Consumers

Linum L.
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13.4.	S tanding Committee on Propagating 
Material and Plants of Fruit Genera and 
Species

Council Directive 2008/90/EC on the marketing of fruit plant propagating material and 

fruit plants intended for fruit production was adopted on 29 September 2008 and needs 

to be implemented by the Commission.

One major issue in this directive is the obligation of official listing of varieties of fruit plants 

for their commercialisation in the EU as of 1 October 2012. The directive also establishes 

that fruit varieties granted Community plant variety rights will automatically be authorised 

for marketing within the EU without any further need of registration. Implementing rules 

could unfortunately not be agreed upon by 1 October 2012 and the Commission intends 

to have them adopted in 2013 for implementation in the beginning of 2015.

The CPVO participated in most of the standing committee and working group meetings 

organised by the Commission on this subject. It assisted the Commission in drafting 

working group minutes and followed the development of discussions closely, especially 

on aspects related to the DUS examination and the suitability of proposed variety 

denominations. The Office regularly communicated its views to the Commission in this 

respect.

13.5.	 Council working parties

Following an invitation from the Directorate-General for Health and Consumers to 

integrate the representation from the European Commission, the CPVO participated in 

the following Council working parties:

•	 coordination of UPOV meetings (Council, Consultative Committee, Technical 

Committee and Administrative and Legal Committee);

•	 agricultural questions;

•	 coordination of OECD meetings on seed schemes (Annual meeting and Technical 

Working Groups).
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14.1.	 Contacts with breeders’ organisations

The CPVO has regular contacts with the breeders’ organisations, in particular with those 

that represent the main users of the EU system: the Organisation of Breeders of Asexually 

Reproduced Ornamental and Fruit Plants (Ciopora); the European Seed Association (ESA), 

which, on a  European level, organises breeders of agricultural and vegetable varieties; 

and Plantum, an association for the plant reproduction material sector. Representatives 

of these three organisations participate in the CPVO Administrative Council as observers, 

and in all relevant meetings of technical experts organised by the Office. The organisations 

take an active part in and contribute to seminars and workshops organised by the CPVO 

to spread information on all aspects of the Community plant variety protection system.

In the report year, the CPVO attended the annual meetings of Ciopora and ESA, 

respectively in Miami (United States) and in Brussels (Belgium). The CPVO also participated 

in the annual meeting of Ciopora Deutschland.

14.2.	 Contacts with UPOV

The CPVO has participated in UPOV activities since 1996. In July 2005, the European 

Community became a member of UPOV.

During 2012, as members of the EU delegation, CPVO officials participated in the activities 

of UPOV and attended the meetings of the following bodies and committees of the 

International Union:

•	 UPOV Council;

•	 Legal and Administrative Committee;

•	 Technical Committee;

•	 Consultative Committee;

•	 technical working parties (agricultural crops, vegetables crops, fruit crops, ornamental 

plants and forest trees, automation and computer programs and the Working Group 

on Biochemical and Molecular Techniques, and DNA-Profiling in Particular (BMT));

•	 Advisory Group of the Legal and Administrative Committee;

•	 ad hoc working group on the development of a prototype electronic application form.

On 2 November 2012, the President of the CPVO participated in the UPOV symposium 

on the benefits of PVP for farmers and growers, in Geneva (Switzerland). The aim was 

to provide illustrations of how plant variety protection can improve incomes for farmers 

and growers by supporting the development and supply of new, improved varieties that 

are suited to their needs. The symposium also provided examples of how farmers and 

growers can use plant variety protection as breeders. 

14. Contacts with external 
organisations
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The CPVO also collaborated in the training course for Latin American countries on 

protection of plant variety rights, organised by UPOV, the World Intellectual Property 

Organisation (WIPO), the Spanish authorities and the US Patent Office (USPTO), in 

Montevideo (Uruguay) in December.

Senior officials of the UPOV office regularly attend meetings of experts or working groups 

organised by the CPVO dealing with technical and legal issues of common interest.

The CPVO signed a  memorandum of understanding with UPOV in October 2004 for 

a  programme of cooperation. Within the framework of this cooperation, the CPVO 

exchanged information with UPOV during the development of its CPVO Variety Finder 

in order to ensure compatibility with the existing UPOV plant variety database (PLUTO 

database and UPOV-ROM). Both databases contain data on plant varieties for which 

protection has been granted, or which are the subject of an application for protection, 

and also those which are included in national lists of varieties for marketing purposes.

The CPVO Variety Finder operates on the basis of a system of codes attributed to botanical 

names and developed by UPOV. Since its release in July 2005, the Office and UPOV have 

started to exchange data extensively, UPOV collecting data from non-EU UPOV countries and 

the Office bringing together data from the EU. The CPVO assisted UPOV in the attribution of 

codes to the species names of varieties of the PLUTO database and UPOV-ROM. In 2012, the 

CPVO visited the UPOV Office in order to exchange information in respect of the most recent 

developments of the project. Discussions focused on the different principles of management 

of the respective databases which result in a slightly different content. Details were given to 

UPOV about the Variety Finder search tool which is now available in the PLUTO website.

In several regions of the world where countries are members of UPOV, such as Asia, 

Africa, Latin America and the Caribbean, there is an emergent interest in knowing the 

details, accumulated experience and results relating to plant variety rights systems with 

a  regional scope. The CPVO frequently provides speakers for seminars and technical 

workshops organised by UPOV.

European Patent Office visit to the CPVO, April 2012
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14.3.	 Contacts with the Organisation for 
Economic Cooperation and Development 
(OECD)

In January 2012, the Vice-President of the CPVO attended the meeting of the Working 

Group on Bio-molecular Techniques in Paris and, in July, the annual meeting of the OECD 

seed schemes in Helsinki (Finland).

14.4.	 Contacts with the Office for Harmonization 
in the Internal Market (Trade Marks and 
Designs) (OHIM) and the European Patent 
Office (EPO)

In 2012, the Office reinforced its cooperation with OHIM in Alicante. During the first quarter 

of the year, a CPVO delegation visited OHIM to discuss issues of common interest. An OHIM 

delegation headed by the Vice-President of OHIM, Mr Christian Archambeau, visited the 

Office in return in June 2012. As a follow-up of these contacts, a closer cooperation between 

the two agencies was initiated in areas such as: variety denominations, information and 

technology, and the European Observatory on Infringements of Intellectual Property Rights.

Mrs Yeats, Director of Biotechnology at the European Patent Office, visited the Office and 

gave a presentation on details on the procedure to acquire a patent and what subject 

matter in relation to plant material that can be patented.

OHIM visit to the CPVO, June 2012
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14.5.	O ther contacts

The CPVO maintains regular external contacts by participating in meetings organised by:

•	 the Commission Directorate-General for Human Resources and Security: 

implementation matters regarding staff regulations;

•	 the Commission Directorate-General for the Budget: implementation of the new 

financial regulation and the internal audit function.

In addition, other fields of external activity can be mentioned, such as:

•	 the relevant standing committees of the European Commission;

•	 the Translation Centre Administrative Council;

•	 the coordination of the EU agencies at management level;

•	 the annual coordination meeting of the Publications Office with the EU agencies;

•	 the meetings of the data protection officers of the EU agencies as well as other working 

groups established under the umbrella of the coordination of EU agencies.
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15. Public access to CPVO 
documents

In 2001, specific rules on public access to documents held by the European 

Parliament, the Council and the Commission were introduced by the adoption of 

Regulation (EC) No 1049/2001 (1). In order for these rules to apply also to documents held by 

the Office, a new article, Article 33a, was introduced into the basic regulation in 2003 by the 

adoption of Council Regulation (EC) No 1650/2003 (2).

Article 33a contains the following elements.

•	 Regulation (EC) No 1049/2001 regarding public access to European Parliament, Council 

and Commission documents shall also apply to documents held by the Office. This 

provision entered into force on 1 October 2003.

•	 The Administrative Council shall adopt practical arrangements for implementing 

Regulation (EC) No  1049/2001. The Administrative Council adopted such practical 

arrangements on 25 March 2004. These rules entered into force on 1 April 2004.

•	 Decisions taken by the Office on public access to documents may form the subject of 

a complaint to the Ombudsman or of an action before the Court of Justice.

Regulation (EC) No 1049/2001 and the rules adopted by the Administrative Council are 

available on the website of the Office. Information on these rules and forms to use when 

requesting access to a document have also been published on the website of the Office.

The Office follows up the implementation and application of the rules on public access to 

documents by reporting annually on information such as the number of cases in which 

the Office refused to grant access to documents and the reasons for such refusals.

(1)	� Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 
public access to European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43).

(2)	� Council Regulation (EC) No 1650/2003 of 18 June 2003 amending Regulation (EC) No 2100/94 on 
Community plant variety rights (OJ L 245, 29.9.2003, p. 28).

Year
of receipt

Number of 
requests

for access 
received

Number of refusals Reasons for such refusals
Confirmatory
applications

2004 30 6 (partial) Confidential technical questionnaire not sent

2005 55 2 (partial) Confidential technical questionnaire not sent

2006 58 6 (partial) Confidential technical questionnaire not sent

2007 55 17 (partial) Confidential technical questionnaire not sent/
information of commercial interest not sent

2 (successful)

2008 57 19 (partial) Confidential technical questionnaire/photo/
assignment not sent

1 (unsuccessful)

2009 54 28 (partial) Confidential technical questionnaire not sent/
information of commercial interest not sent/  
photos not available

2 (successful)

2010 63 29 (partial) Confidential technical questionnaire not sent/
information of commercial interest not sent

1 (unsuccessful)

2011 71 27 (partial) Confidential technical questionnaire not sent/
information of commercial interest not sent

2 (1 unsuccessful and 1 
successful)

2012 88 57 (partial) Confidential technical questionnaire not sent/
information of commercial interest not sent

8 (3 unsuccessful and 5 
successful)
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Reference collection of tulips, the NetherlandsClematis L.

16.1.	L egal background

Regulation (EC) No  45/2001 of the European Parliament and of the Council of 

18 December 2000 on the protection of individuals with regard to the processing of 

personal data by the Community institutions and bodies and on the free movement 

of such data was adopted for the purpose of complying with Article 286 of the Treaty 

establishing the European Community. Article 286 requires the application to the EU 

institutions and bodies of the Community acts on the protection of individuals with 

regard to the processing of personal data and the free movement of such data.

Processing of data has quite a broad meaning and not only means transferring data to third 

parties, but also collecting, recording and storing data, whether or not by electronic means.

16.2.	R ole and tasks of the Data Protection 
Officer

Regulation (EC) No 45/2001 requires the nomination of at least one data protection officer 

in the EU institutions and bodies who should ensure, in an independent manner, the 

internal application of the provisions in the regulation.

The main task of the DPO is to ensure, in an independent manner, the internal application 

of the provisions of Regulation (EC) No 45/2001 in the CPVO. The DPO is also required 

to keep a register of all of the processing operations involving personal data carried out 

by the CPVO. This register, which must contain information explaining the purpose and 

conditions of the processing operations, is accessible to any interested person in the DPO 

intranet webpages.

By decision of the CPVO President of 24 April 2009, the acting part-time DPO was 

reappointed for a term of three more years.

16. Report of the CPVO Data 
Protection Officer (DPO)
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16.3.	 Follow-up of the visit to the CPVO by 
a delegation from the Office of the 
European Data Protection Supervisor

A delegation of three members of the Office of the EDPS visited the CPVO on 

15 February 2011 to understand and discuss the level of compliance of the CPVO with 

Regulation (EC) No 45/2001. This visit was one of the EDPS compliance tools described 

in the policy paper Monitoring and ensuring compliance with Regulation (EC) No 45/2001 

adopted by the EDPS on 13 December 2010.

This visit was a good opportunity to reinforce the cooperation between the CPVO and 

the office of the EDPS as well as a tool for enhancing compliance with the regulation. The 

visit resulted in an important exchange of views about the specific problems encountered 

by small agencies such as the CPVO. The visit was positive in terms of good cooperation 

and raising awareness on data protection compliance. The visit was also the opportunity 

to increase the local support to the DPO. Subsequently, the DPO updated the EDPS on 

the CPVO’s progress towards achieving compliance, notably on the inventory, register 

and prior checking notifications, and presented the DPO intranet. Certain items of current 

follow-up to EDPS prior checking opinions were also discussed.

During the closing meeting, a  supervision roadmap (including specific deadlines) was 

agreed by the CPVO. This roadmap was finalised by the CPVO in 2012 and a final report 

was sent to the EDPS mid-2012.

16.4.	R eport of the CPVO Data Protection Officer 
for 2012

16.4.1.	 Register of data processing operations

The DPO created a  register of data protection operations in the form of a  database, 

available from the CPVO intranet, under the DPO intranet site. This register contains 

notifications (Article 25) received from the controllers, as well as prior checking operations 

(Article 27) sent to the EDPS for an opinion.

This register contained, as at the end of 2012, 54 entries composed of 35 notifications and 

19 prior checking operations, all with an opinion from the EDPS.

16.4.2.	 Inventory of data processing operations

An inventory was first drafted by the DPO when appointed and is regularly updated with 

new processing operations within the CPVO. This inventory contained, as at the end of 

2012, 54 processing operations, of which four still need to be notified to the DPO and 

finalised in the register.
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16.4.3.	 Thematic guidelines of the EDPS

The EDPS issues guidelines on specific themes in order to provide guidance for EU 

institutions and bodies in certain fields relevant for them, such as recruitment, processing 

of disciplinary data and video surveillance.

These guidelines also facilitate the prior checking by the EDPS of processing operations 

in the EU agencies as they served as a reference document against which agencies could 

measure their current practices.

The EDPS adopted thematic guidelines concerning the processing of personal data in the 

area of leave and flexitime in December 2012. The DPO did not submit any prior checking 

notifications to the EDPS in 2012 since the CPVO procedures did not present specific risks.

16.4.4.	 Information provided to data subjects

The staff members of the CPVO are informed about data protection issues through the DPO 

website, which is updated on a regular basis. It contains the principles of data protection, 

the subjects’ rights, the controller’s obligations, the regulation, some documents and 

decisions of the President relating to data protection issues, data protection notices and 

privacy statements, the register, the forms for notifications to the DPO and a  contact 

e-mail address.

In September 2012, the staff members were presented with the data protection policy of 

the CPVO and the progress made therewith during the General Assembly of members of 

the staff.

16.4.5.	 Meetings of the DPO network in 2012

As a function common to all EU institutions and bodies, DPOs are now well established 

and regularly meet within a network of DPOs once or twice a year in order to share know-

how and best practices and exchange with the EDPS.

The DPO of the CPVO participated in two meetings of the DPO network, in Helsinki 

(February 2012) and in Hamburg (November 2012).
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17. Appeal procedures

17.1.	 Composition of the Board of Appeal of the 
CPVO

The Board of Appeal of the CPVO is composed of a chairman, an alternate to the chairman 

and qualified members.

17.1.1.	 Chairman and alternate of the Board of Appeal

The Chairman of the Board of Appeal, Mr Paul van der Kooij, was renewed for a term of 

5 years as Chairman of the Board of Appeal of the CPVO by Council Decision of 4 December 

2012 (OJ C 378, 8.12.2012, p. 2). His alternate, Ms Sari Haukka, was appointed by Council 

Decision of 12 July 2011 (OJ C 209, 15.7.2011, p. 17). Her mandate runs from 15 October 

2011 until 14 October 2016.

17.1.2.	 Qualified members of the Board of Appeal

In accordance with the procedure prescribed by Article 47(2) of Council Regulation (EC) 

No 2100/94, the Administrative Council of the CPVO, at its meeting of 16 February 2011, 

adopted the following list of 19 qualified members of the Board of Appeal for a period 

of 5 years starting on 23 February 2011 (21 members were appointed but two members 

resigned, on 24 November 2011 and on 12 November 2012).

List of qualified members 2011–16

1. Barendrecht, Cornelis Joost 11.	Köller, Michaël

2. Bianchi, Pier Giacomo 12. Pinheiro de Carvalho, Miguel Angelo

3. Bianchi, Richard 13.	Reheul, Dirk

4. Boenisch, Beatrix 14. Riechenberg, Kurt

5. Brand, Richard 15. Roberts, Timothy Wace

6. Csurös, Zoltán 16. Scott, Elizabeth

7. Fikkert, Krieno Adriaan 17. Ullrich, Hanns

8. Ghijsen, Huibert Cornelis Helmer 18. Van Marrewijk, Nicolaas Petrus Antonius

9. Guiard, Joël 19. Van Wijk, Arnold Jan Piet

10. Johnson, Helen

17.2.	D ecisions of the Board of Appeal in 2012

The Board of Appeal met once on 17 January 2012 in Appeal Case A009/2011 (‘Rogbret’) 

and took a  decision on 17 March 2012, which dismissed the appeal and rejected the 

request for a new DUS examination.

On 10 October 2012, after the appellant waived its right to be heard, the Board held in 

another decision that the publication of the termination of the Community plant variety 

certificate was correct and rejected the appeal (Case A001/2012 ‘RYN200574’).
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17.2.1.	 Appeal Case A009/2011 — ‘Rogbret’

On 2 July 2008, the Office received an application, No 2008/1535, for the Daphne variety 

‘Rogbret’.

On 8 August 2008, the National Institute of Agricultural Botany (NIAB), in the United 

Kingdom, acknowledged receipt of the CPVO’s request to carry out the test for distinctness, 

uniformity and stability.

On 2 June 2010, the NIAB informed the CPVO that only six out of the 15 plants submitted 

for trial had produced flowers. The NIAB indicated that it was thus impossible to assess 

the uniformity of the variety for this characteristic. The Office then sent a  letter to the 

applicant on 4 June 2010 to forward the information imparted by the NIAB and to invite 

him to visit the trials or contact the NIAB for further information. On 21 June 2010, the 

applicant responded to the CPVO, putting the NIAB in copy, giving advice on how to 

obtain flowering and explaining that he had submitted young plants.

On 10 August 2010, the CPVO informed the applicant by mail that the NIAB had found 

that three plants were showing margins of variegation too narrow and invited him to visit 

the trials or contact the examiner.

The applicant received from the CPVO a copy of the negative final report, inviting him 

to send written comments to the CPVO by 22 December 2010. The applicant replied by 

a letter dated 13 December 2010.

The applicant received Decision No R1062 dated 21 February 2011 rejecting the 

application for lack of uniformity. On 21 April, he lodged an appeal against the decision 

of the CPVO to reject the application for the Daphne ‘Rogbret’ due to lack of uniformity. 

The rectification committee of the CPVO decided on 20 July 2011 that the Office acted 

correctly in rejecting the application for ‘Rogbret’ and remitted the case to the Board of 

Appeal of the CPVO.

Arguments raised by the Parties:

At the hearing on 17 January 2012 before the Board of Appeal of the CPVO, the appellant 

submitted that the differences observed in the expression of the variegation in the plants 

were due to growing conditions. He confirmed that the candidate variety had indeed 

showed some susceptibility to reverse mutation but to a far lesser degree than what was 

observed during the DUS examination and concluded that customers were satisfied with 

the variety. He requested that another DUS testing be organised.

The CPVO stated that the examination was conducted in accordance with the technical 

rules of the CPVO and that the reverse mutations observed had persisted in off-type 

plants in 2011.
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Decision of the Board of Appeal:

In a decision dated 17 January 2012, the Board of Appeal concluded that the requirement 

of uniformity was not satisfied, that the variation in the expression observed in the 

three off-type plants was linked to the genetic set-up of the variety and not to the 

environment. Finally, as soon as one of the three DUS requirements is not fulfilled, there is 

no obligation to carry out the tests on the other criteria. The lack of uniformity observed 

in 2010 was sufficient to decide that the requirement of uniformity was not fulfilled. Thus, 

a continuation of the uniformity test was not necessary. On those grounds, the Board of 

Appeal dismissed the appeal and rejected the request for a new DUS examination.

17.2.2.	 Appeal Case A001/2012 — ‘RYN200574’

On 1 July 2011 the CPVO was informed that Rijn Plant BV (hereafter: the Appellant) wished 

to surrender its Community Plant Variety Right (CPVR) No EU 28247 (variety denomination 

‘RYN200574’, file No 2008/2561).

On 27 July 2011, the Office sent a  confirmation letter to the Appellant indicating that 

the surrender had been registered on 2 July 2011 and that it would be published in the 

Official Gazette of the Community Plant Variety Office No 5/2011 of 15 October 2011.

On 27 October 2011, the Appellant informed the Office that it wanted to cancel the 

surrender request made on 1 July 2011 since that request was due to a mistake on its side. 

The Office understood this message to be a notice of appeal.

In an e-mail of 22 December 2011, the Appellant again explained the cause of the mistake 

referred to above. The original appeal form reached the Office on 9 February 2012.

The Appellant explained that its employee who deals with CPVRs intended to write down 

the commercial name of a  variety which is not in production any more. However, the 

decision to terminate the variety’s CPVR was based on the wrong commercial name. The 

employee discovered her mistake much later and realised that she had terminated the 

CPVR of one of the main varieties which was never meant to be terminated.

Pursuant to Article 19(3) of Regulation (EC) No 2100/94, a  request to surrender shall 

have effect following the day on which the request is received by the Office. It took the 

appellant a very long time to inform the Office about the mistake and once the Office was 

informed by the Appellant, the public had already been informed about the surrender 

through the publication.

Taking these factors into account in his decision of 29 February 2012, the President saw no 

grounds for the Office to rectify the contested publication and to reinstate CPVR EU 28247. 

The case was therefore remitted to the Board of Appeal.



83annual report 2012 • APPEAL PROCEDURES

The Appellant waived its right to be heard pursuant to Article 71(2) of Regulation (EC) 

No 2100/94 and thus agreed to a written decision of the Board of Appeal without oral 

proceedings taking place.

Decision of the Board of Appeal:

The Appellant does not claim that the Office has made a mistake or that false statements 

have been included in the register.

The register is kept by the Office only (Article 87 of Regulation (EC) No 2100/94) and is 

open to public inspection (Article 88 of Regulation (EC) No 2100/94).

This gives everybody the possibility to acquire knowledge about protected varieties. 

This knowledge offers a reliable basis for decisions to be taken by competitors and other 

persons involved in plant breeding.

There is a strict administrative procedure for entries into the register. In addition, there was 

an exchange of correspondence between the Office and the Appellant. Thus, the mistake 

could have been recognised within the correspondence.

The termination of a CPVR might cause economic difficulties to a company. However, the 

public interest in a reliable register deserves higher priority.

In a  decision dated 10 October 2012, the Board of Appeal therefore held that the 

publication of the termination of the CPVR was correct and could not be altered any more 

and rejected the appeal.

17.2.3.	� Appeal cases A006-A007-A008/2011 — ‘Pink 
Sachsenstern’ and ‘Fluostern’

Appeal Cases A006-A007-A008/2011 are handled jointly and deal with disputes on 

entitlement.

By letter dated 13 July 2012, the Parties informed the Board of Appeal that they had 

reached a  settlement. In relation to appeals A006/2011 and A008/2011, the Parties 

agreed to withdraw their appeals respectively against the CPVO decision to reject the 

application for ‘Fluostern’ and against the CPVO decision to reject the objection against 

the application for ‘Fluostern’ (as the application was rejected, the CPVO had found the 

objection against the said application to be without object).

These two withdrawals were published in the Official Gazette of the Community Plant 

Variety Office dated 15 October 2012.

By the same letter, the two Parties have requested the Board of Appeal in Appeal 

A007/2011 to either grant the Community plant variety rights for the application for ‘Pink 
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Sachsentern’, recognised as being the same variety as ‘Fluostern’, or to refer the case back 

to the CPVO, without any apportionment of costs.

Appeal A007/2011 is thus still ongoing.

17.3	 Further appeals to the Court of Justice of 
the European Union in 2012

In accordance with Article 73 of Regulation (EC) No 2100/94, a further appeal to the Court 

of Justice of the European Union shall lie from decisions of the Board of Appeal.

17.3.1.	 New further appeals in 2012

In 2012, no further appeals were lodged with the General Court.

One further appeal No C-546/12 P was lodged with the Court of Justice of the European 

Union in 2012 on 28 November 2012 against the decision of the General Court in Case 

T-242/09 (‘Lemon Symphony’).

17.3.2.	 Rulings by the General Court in 2012

Decision of the General Court, delivered on 18 September 2012 (Case T-242/09 

‘Lemon Symphony’)

The Court dismissed the action brought against the decision of the Board of Appeal 

of the CPVO of 23  January 2009 (Case T-242/09 against decision in appeal A010/2007) 

concerning an application for annulment of the Community plant variety right granted 

for the variety ‘Lemon Symphony’.

The Court held that the findings made in that regard by the Board of Appeal are based on 

complex assessments of a scientific or technical nature, the judicial review of which must 

be restricted to a review as to manifest errors of assessment.

Having regard to the CPVO’s wide discretion with regard to complex botanical assessments, 

the arguments put forward by the applicant failed to show that there was a manifest error 

vitiating those findings and assessments.

Decision of the General Court in Cases T-133/08, T-134/08, T-177/08

The Court held that the three cases were linked to Case T-242/09 (proceedings for 

annulment of ‘Lemon Symphony’) by a relationship of dependence, since the outcome of 

that case will be decisive for the outcome of the other cases.
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The plea alleging, in the three cases, infringement of the provision on summons and of 

the right to be heard was found well founded and such as to lead to the annulment of the 

three contested decisions.

The General Court concluded that it was not possible to establish that the applicant 

had agreed to a shorter notice period than the minimum period of 1 month provided 

for in Article 59(1) of the implementing regulation. In the absence of compliance with 

that minimum period of notice, it was to be held that the applicant was not properly 

summoned to the oral proceedings before the Board of Appeal. It follows from Article 

59(2) of the implementing regulation that the proceedings can be continued in absentia 

only if a party who has been ‘duly’ summoned does not appear.

Thus, the Court set aside the decision of the Board of Appeal of the CPVO of 

4 December 2007 (Case A007/2007) concerning a challenge to the decision by the CPVO 

to adapt, of its own motion, the official description of the variety ‘Lemon Symphony’ in the 

Register of Community Plant Variety Rights. The Court however dismissed the remainder 

of the action brought against that decision (‘the power of the General Court to alter 

decisions does not have the effect of conferring on that Court the power to substitute its 

own reasoning for that of a Board of Appeal or to carry out an assessment on which that 

Board of Appeal has not yet adopted a position’).

The Court set aside the decisions of the Board of Appeal of the CPVO of 4 December 2007 

in Case A006/2007 concerning an application for revocation of the CPVR granted for the 

variety ‘Lemon Symphony’ and in case A005/2007concerning an application for the grant 

of a CPVR for the variety ‘Sumost 01’ and ordered each party to bear its own respective 

costs.

17.3.3.	� Rulings of the Court of Justice of the European Union 
in 2012

Decision delivered on 19 December 2012 (Case C‑534/10 ‘Schniga GmbH’)

Brookfield New Zealand Limited and Elaris SNC asked the Court of Justice to set aside the 

judgment in Case T‑135/08 Schniga v CPVO — Elaris and Brookfield New Zealand (Gala 

Schnitzer), by which the General Court annulled the decision of 21 November 2007 of 

the Board of Appeal of the CPVO granting a Community plant variety right for the ‘Gala 

Schnitzer’ apple variety (Cases A003/2007 and A004/2007).

The appeal essentially raises the question whether the General Court correctly construed 

the scope of the discretion conferred upon the CPVO in holding that the CPVO had the 

power, under the application procedure for the grant of a plant variety right, to allow the 

submission of new plant material for the technical examination.
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Background:

The Community Plant Variety Office received on 18 January 1999 an application from 

Schniga GmbH regarding the apple variety Gala Schnitzer. The CPVO requested the applicant 

to submit the necessary plant material and stated that the applicant was responsible for 

complying with all phytosanitary and customs requirements. The applicant submitted 

the material and provided a so-called European plant passport claiming that it served as 

a phytosanitary certificate. The centre responsible for the technical examination recognised 

the European plant passport as sufficient for the purpose of carrying out the technical 

examination. Additionally to that, the centre requested a  copy of an official certificate 

confirming that the material sent was virus-free. The applicant informed the centre that 

it could not provide the requested official certificate because it emerged that the material 

sent to the centre was infected by latent viruses. The examination centre suggested that 

the CPVO requests the applicant to submit the new virus-free material for the technical 

examination. The CPVO agreed insofar as in the initial request for material the CPVO did not 

state that the material must be virus-free but just that it had to comply with the European 

plant passport.

The results of the second examination proved that the variety was distinct from the 

closest reference variety, the Baigent variety, on the basis of the additional characteristic 

‘fruit: width of stripes’.

Elaris SNC and Brookfield New Zealand Ltd, licencee and holder respectively of the plant 

variety right of the Baigent variety, lodged with the CPVO objections to the grant of a right 

for the Gala Schnitzer variety, pursuant to Article 59 of Regulation (EC) No 2100/94. The pleas 

in law were based firstly on Article 61(1)(b) to the effect that the CPVO should have refused 

the application on the ground that the applicant failed to comply with the requirements for 

submitting material for the technical examination, secondly on Article 7 of the regulation 

stating that the Gala Schnitzer variety is not distinct from the Baigent variety.

The President of the CPVO approved in December 2006 the use of the additional 

characteristic ‘fruit: width and stripes’ for establishing the distinctness of the Gala Schnitzer 

variety. The committee of the CPVO rejected the interveners’ objections and granted 

a Community plant variety right for the Gala Schnitzer variety on 26 February 2007.

On 11 April 2007, Elaris and Brookfield filed notice of appeal with the Board of Appeal of 

the CPVO under Articles 67 to 72 of Regulation (EC) No 2100/94, against the decisions of 

the committee of the CPVO.

In its decision delivered on 21 November 2007, the Board of Appeal annulled the decisions 

taken by the committee and refused the application concerning the Gala Schnitzer variety. 

The Board of Appeal based its decision on Article 61(1)(b) reasoning that the CPVO was 

not allowed to request a submission of new plant material from the applicant if the latter 

did not comply with a  request in an individual case as provided for in Article 55(4) to 

provide a phytosanitary certificate confirming that the material submitted was virus-free.
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Action before the General Court (GC):

The Court stated that the Board of Appeal erred in law in finding that it would be 

compulsory to withdraw the application because the applicant did not comply with 

phytosanitary requirements considering the correspondence at the beginning of 

the application procedure. Additionally, the Court found that the Board of Appeal 

misconstrued the scope of the discretion conferred on the CPVO by Article 55(4) of 

Regulation (EC) No 2100/94.

Appeal to the CJEU:

The appellants, Elaris and Brookfield, claim that the Court should set aside the judgment 

under appeal and refer the case back to the General Court for judgment or, in the 

alternative, by way of final judgment, dismiss Schniga’s action, thereby confirming the 

contested decision of the Board of Appeal. They claim, furthermore, that the Court should 

order the respondents to reimburse the costs of the proceedings.

The CPVO and Schniga contend that the Court should dismiss the appeal and order the 

appellants to pay the costs of the proceedings.

In the decision issued on 19 December 2012, the CJEU held that the General Court may 

carry out a  full review of the legality of decisions of the Board of Appeal of the CPVO, 

if necessary examining whether the Board of Appeal concerned made a  correct legal 

characterisation of the facts in dispute or whether its appraisal of the facts placed before 

it was flawed (Case C-38/09 P Schräder v. CPVO).

On the second ground, the CPVO could not refuse the application for a Community plant 

variety right submitted by Konsortium Südtiroler Baumschuler (KSB), legal predecessor 

of Schniga GmbH, without erring in law insofar as the CPVO took the view that KSB 

was unable to comply with the initial request in an individual case because of a lack of 

precision of the request.

The CJEU dismissed the appeal and ordered the appellant to pay the costs.
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17.3.4.	 State of affairs of the further appeals lodged with the 
Court of Justice of the European Union (CJEU) 

17.4.	A ppeals received by the CPVO and 
decisions reached by the Board of Appeal 
since its inception (statistics)

17.4.1.	� Number of appeals lodged per year between 
1996 and 2012

One hundred and seventeen appeals have been lodged with the CPVO since the opening 

of the Office. These are distributed as shown in Graph 16.

Case No 

before the GC

Contested Board of 

Appeal Decision No

Variety 

denomination

Date of GC 

ruling

Date of further 

appeal to the CJEU

Case No before 

the CJEU 

Date of 

CJEU ruling

T-95/06 A001/2005 Nadorcott 31.1.2008 N/A N/A N/A

T-187/06 A003/2004 Sumcol 01 19.11.2008 29.1.2009 C-38/09 P 15.4.2010

T-133/08 A007/2007 Lemon Symphony 18.9.2012 N/A N/A N/A

T-134/08 A006/2007 Lemon Symphony 18.9.2012 N/A N/A N/A

T-135/08
A003/2007 and 
A004/2007

Gala Schnitzer 13.9.2010 15.11.2010 C-534/10 P 19.12.2012

T-177/08 A005/2007 Sumost 01 18.9.2012 28.11.2012 C-546/12 P Pending

T-242/09 A010/2007 Lemon Symphony 18.9.2012

T-367/11 A007/2010 Southern Splendour Pending
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Number of appeal cases lodged per 

year with the CPVO since 1996
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17.4.2.	� Legal basis of the appeals lodged since 1996 (with 
reference to Council Regulation (EC) No 2100/94)

17.4.3.	 Decisions of the Board of Appeal of the CPVO per year

A total of 55 decisions have been taken by the Board of Appeal of the CPVO since 1996 

which are distributed as detailed in Graph 18.
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Legal basis of the appeal cases 
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Number of decisions reached by the 
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The references of the decisions taken by the Board of Appeal are given in the following table.

YEAR
Appeal case number and 

date of decision of the Board of Appeal

1999 A002/1998 of 14.9.1999

2000 A001/1999 of 25.1.2000

A002/1999 of 19.5.2000

2001 A002/2000 of 27.3.2001

A004/2000 of 6.12.2001

2002 A005/2000 of 28.5.2002

2003 A005/2002 of 2.4.2003

A001/2002, A002/2002 and A003/2002 of 1.4.2003

A018/2002 of 14.5.2003

A008/2002, A009/2002, A010/2002, A011/2002, A012/2002 and 

A013/2002 of 15.5.2003

A017/2002 of 3.4.2003

A023/2002 of 8.10.2003

A031/2002 of 8.12.2003

A021/2002 of 9.12.2003

2004 A003/2003 and A004/2003 of 4.6.2004

A005/2003 and A006/2003 of 28.9.2004

A001/2004 of 16.12.2004

2005 A006/2004 of 15.6.2005

A005/2004 of 16.6.2005

A004/2004 of 18.7.2005

A001/2005 of 8.11.2005

2006 A003/2004 of 2.5.2006

A004/2005 of 13.10.2006

A007/2005 of 7.7.2006

2007 A001/2007 of 11.9.2007

A003/2007 and A004/2007 of 21.11.2007

A005/2007, A006/2007 and A007/2007 of 4.12.2007

2008 A011/2007 of 9.9.2008

A009/2008 of 2.12.2008

A001/2008 and A002/2008 of 4.12.2008

2009 A010/2007 of 23.1.2009

A004/2008 and A005/2008 of 21.4.2009

A010/2008 and A011/2008 of 8.10.2009

2010 A018/2008 of 15.3.2010

2011 A001/2010, A005/2010, A006/2010 and A007/2010 of 18.2.2011

2012 A009/2011 of 17.1.2012

A001/2012 of 10.10.2012

The detailed decisions of the Board of Appeal are available in the PVR case-law database 

of the CPVO website.
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