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FACTS OF THE CASE

The German exclusive licensee of some granted Community plant variety rights owned by a Japanese rights holder, observes on the occasion of an International plant exhibition in the Netherlands that his German competitor exhibits plants of the same species belonging to some of the varieties to which he holds the exclusive license.  A closer look at the plants of his competitors, allows him to identify certain characteristics which are typical for variety A, licensed to him by his Japanese business partner.  Such plants are identified by his competitors as being plants of a new variety developed by him.  Further plants of a different, allegedly new, variety B of his competitor do not show all the characteristics typical for one of the licensed varieties, but which cause in the licensee the certainty that those plants are a mutation of the protected variety which may be regarded as an essentially derived variety of one of the licensed varieties.  Again the competitor alleges that it is a new variety developed in his breeding department.  In spite of being carefully watched by persons engaged by the competitor, who linger at the competitor's exhibition stall, an employee of the licensee succeeds in taking close-up photographs of those plants which are suspected by the licensee as belonging to some of the varieties licensed to him, or at least fall into the scope of protection of the same.

1.
Alternative

As the German licensee and its employees visiting the exhibition are not sure whether their first impression of the competitor's plants is correct and moreover it is not possible for them to take photographs, the German licensee causes German business partners to order plant material of the suspected infringing "varieties".  Having received such plants from the competitor and cultivated by the German licensee's business partner to a status which allows comparison of the characteristics shown with those of the protected plants, it becomes apparent that there can hardly be any doubt that plants of one of the allegedly new varieties show characteristics which are identical to those of one of the licensed varieties, whereas the second variety has to be, with a high degree of certainty, a mutation of a licensed variety.  

2.
Alternative

As it was not possible for the German licensee and the plant variety rights holder to obtain sufficient evidence during the exhibition in the Netherlands, the rights holder surrenders in the face of what he believes to be insurmountable difficulties typical for plant variety infringement situations and seriously considers whether it is at all worthwhile spending money for plant variety rights.  A few months after the sales season of cuttings for the relevant species, a sales representative of the German licensee observes in the greenhouse of the customer hundreds of the plants of the varieties to which the German company holds a licence but which were not delivered by it.  Careful enquiries with the customer provide the sales representative with the information that the plant material had been delivered by the competitor who exhibited plants as products of his new varieties in the preceding Dutch exhibition.

