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Introduction

The system for the protection of Community plant variety rights was created by Council Regulation (EC) No 2100/94 of 27 July 1994
. This Regulation, known as the ‘Basic Regulation’, makes the system of Community protection subject to the restrictions of the provisions adopted in the public interest.

One such restriction involves safeguarding agricultural production. To achieve this aim, the farmer must be authorised to use the product of the harvest for propagation under certain specific conditions. Thus, the legitimate interests of the breeder and the farmer are safeguarded. 

By way of introduction to this session on ‘farm-saved seed’, I will outline the conditions under which farmers may use the product of their harvest with regard to protected varieties at Community level.

Generally speaking, the use of propagating material by farmers is known as the ‘use of farm‑saved seed’. Restrictions or derogations regarding the ‘Community plant variety rights system’ on the use of farm-saved seed from protected varieties is often referred to as ‘agricultural exemption’ or ‘farmer’s privilege’.

The conditions for agricultural exemption are laid down in detail in 

· Article 14 of Council Regulation (EC) No 2100/94 of 17 July 1994; 

· the relevant implementing provisions, Commission Regulation (EC) No 1768/95 of 24 July 1995
.

Article 14 of the BASIC Regulation 

Article 14 of the Basic Regulation allows for derogation from Community plant variety rights. This derogation states that farmers are authorised to use propagating material of a variety covered by a Community plant variety right, other than a hybrid or synthetic variety, as long as this material is used

· for propagating purposes in the field, and 

· on their own holding.

This derogation does not apply to all protected plant species, only to certain species belonging to the agricultural plant groups listed below:

· fodder plants: 8 species for the entire Community and an additional one for Portugal;

· cereals: 9 species;

· potatoes: 1 species;

· oil and fibre plants: 3 species (with the exclusion of flax);

in other words, a total of 21 species for the entire Community, and 22 for Portugal, are covered by the derogation on the use of farm-saved seed.
The conditions for giving effect to this derogation are based on the following criteria:

· There shall be no quantitative restriction of the level of the farmer’s holding to the extent necessary for the requirements of the holding.

· The product of the harvest may be processed for planting, either by the farmer himself or through services supplied to him (without prejudice to certain restrictions which Member States may establish regarding the organisation and processing of the said product of the harvest, in particular in order to ensure identity of the product entered for processing with that resulting from processing). 

· Farmers using farm-saved seed shall be required to pay an equitable remuneration to the holder, which shall be considerably lower than the amount charged for the licensed production of propagating material of the same variety in the same area.

· ‘Small farmers’ as defined in Article 14 of the Basic Regulation shall not be required to pay any remuneration to the holder of a protected plant variety.

· Monitoring compliance with this derogation shall be a matter of exclusive responsibility of holders. 

· Relevant information may also be provided by official bodies involved in the monitoring of agricultural production, if such information has been obtained through ordinary performance of their tasks, without additional burden or costs.

· These provisions are without prejudice, in respect of personal data, to Community and national legislation on the protection of individuals with regard to the processing and free movement of personal data.

Implementing provisions: Commission Regulation (EC) No 1768/95 

This Regulation establishes the implementing rules on the conditions to give effect to the derogation on the use of farm-saved seed originating from protected varieties. 

In this connection, it should be noted that if these conditions are harmonised at Community level, the details relating to the exercise of the rights, the use of the authorisations or to the fulfilment of the obligations of farmers using the farm-saved seed, of processors and of holders, are governed by the law of the Member State, including its international private law, unless otherwise specified in this Regulation.

Among the particular conditions established by the implementing Regulation, in particular it specifies the obligations of farmers, processors and holders.

A. Remuneration 

The level of equitable remuneration to be paid to the holder may be specified in a contract between the holder and the farmer concerned.

Where the level of remuneration is covered by agreements between organisations of holders and of farmers, with or without the participation of organisations of processors based in the Community, whether at Community, national or regional level, the agreed levels serve as guidelines for setting the remuneration to be paid in the region and for the species concerned, provided such associated levels and conditions have been: 

· notified in writing to the Commission, and 

· published in the ‘Official Gazette’ by the Community Plant Variety Office. 

To date, the Office has published only two agreements, one effective in Germany, the other in Sweden.

When no agreement is applicable, the remuneration to be paid is 50% of the amounts due for the licensed production of propagating material, to which certain variations are nevertheless possible (see Article 5(5) and (6) of Regulation 1768/95). 

If no contract has been concluded, the level of remuneration shall be considerably lower than the amount charged for the licensed production of propagating material of the lowest category qualified for official certification, of the same variety in the same area.

NB: The Commission carried out a survey of the Member States, farmers’ representatives and representatives of the seed industry in 2003 on experience at each level of equitable remuneration to be paid to the holder. Given the poor response, however, by the national authorities, farmers’ representatives and breeders, it was impossible to adjust the level of remuneration, as proposed in the implementing Regulation.

The farmer’s individual obligation to pay the equitable remuneration begins when he actually uses the product of the harvest for propagation in the field: the holder may then determine the date and details of the payment. Nonetheless, payment is not due before the date on which the obligation begins.

As for small farmers, who are exempted from paying fees to the holders, and in the event of disputes, it is the farmers themselves who must provide proof that they meet the conditions required of small farmers.

B. Information to be provided by the farmer 

Details of the information to be provided by the farmer to the holder may be covered by a contract between the holder and the farmer concerned.
Where such contract has not been concluded or does not apply, the farmer shall be required to provide the holder, at the latter’s request, with a statement of the information required by the holder and covered in Article 8 of the implementing Regulation.
A request which has not been made directly to the farmer concerned shall be considered to comply with Community law if it is sent to farmers through organisations of farmers or cooperatives, concerning all farmers who are members of such organisation or cooperative, or processors who have provided such services to the farmers concerned pursuant to the second indent of Article 8(5) of the implementing Regulation. For a request made through organisations, cooperatives and processors, it is not necessary to indicate each farmer. The organisations, cooperatives, processors or suppliers may be authorised by the farmers concerned to forward the required information to the holder.
The holder’s right to request information does have its limits, however, as has been shown by the recent rulings of the European Court of Justice:
· the judgment of 10 April 2003 in the Schulin case (C-305/00) established that the holder may only be authorised to request information from a farmer if he has some evidence that this farmer has exercised his ‘farmer’s privilege’. An interpretation according to which all farmers must provide holders with any appropriate information at their request would be disproportionate to the aim of safeguarding the farmer’s mutual legitimate interests. The Court ruled that the fact that the seed was bought from the holder should be considered as constituting such evidence; 

· the judgment of 11 March 2004 in the Jäger preliminary ruling (case C-182/01) confirmed the Schulin ruling, among other things;

· the judgment of 14 October 2004 in the Brangewitz case (C-336/02) established that a processor is required to provide the holder with the necessary information concerning not only farmers for whom the holder has evidence that the supplier has carried out or plans to carry out such operations, but also all the other farmers for whom the supplier has processed or plans to process the product of the harvest obtained. 
C. Information to be provided by the processor
Details of the information to be provided by the processor to the holder may be covered by a contract between the holder and the processor concerned.
Where such contract has not been concluded or does not apply, the processor shall be required to provide the holder, at the latter’s request, with a statement of the information required by the holder and covered in Article 10 of the implementing Regulation. 
D. Information to be provided by the holder
Details of the information to be provided by the holder to the farmer may be covered by a contract between the holder and the farmer concerned.
Where such contract has not been concluded or does not apply, the holder shall be required to provide the farmer, at the latter’s request, with a statement of the information required by the holder and covered in Article 10 of the implementing Regulation. 
E. Information provided by official bodies

A request for information on the actual use of material, by planting, of specific species or varieties, or on the results of such use, which a holder addresses to an official body, must be made in writing.

The official body may only withhold the requested information in the following cases:

· if it is not involved in the monitoring of agricultural production,

· if it is not allowed, under Community rules or rules of Member States governing the general discretion applicable in respect of activities of official bodies, to provide such information to holders,

· if it is under its discretion, pursuant to the Community legislation or the legislation of Member States under which the information has been collected, to withhold such information,
· if the requested information is not or no longer available,

· if such information cannot be obtained through ordinary performance of the tasks of the official body, 

· if such information can only be obtained with additional burden or costs, or such information relates specifically to material which does not belong to varieties of the holder.

If the official body decides to withhold the requested information, it shall inform the holder requesting the information in writing and indicate the reason for this decision.

F. Other obligations

Aside from the technical obligations applicable in the event of processing outside the farmer’s holding, the Member States can impose qualification requirements upon processors.

G. Monitoring of farmers

For the holder to monitor compliance with the provisions concerning the fulfilment of the farmer’s obligations, the farmer must provide evidence supporting his statements of information at the request of the holder. 

H. Monitoring of processors

For the holder to monitor compliance with the provisions of the Basic Regulation concerning the fulfilment of the obligations of the processor, the farmer must provide evidence supporting his statements of information at the request of the holder. 

I. Manner of monitoring 
Monitoring shall be carried out by the holder. He may make appropriate agreements to ensure assistance from organisations of farmers, processors, cooperatives or other circles of the agricultural community.

Conditions relating to the methods of monitoring laid down in agreements between organisations of holders and of farmers or processors based in the Community at Community, national, regional or local level respectively, shall be used as guidelines, if these agreements have been notified to the Commission in writing by authorised representatives of the relevant organisations and published in the ‘Official Gazette’ issued by the Community Plant Variety Office.

J. Infringement

The holder may invoke the rights conferred by the Community plant variety right against a person who contravenes any of the conditions or limitations attached to the derogation to the Community plant variety rights in the case of the use of farm-saved seed:

· A person may be sued by the holder to enjoin respect of his obligations (pursuant to Article 14(3) of the Basic Regulation).

· If such a person has repeatedly and deliberately not fulfilled his obligation (pursuant to the fourth indent of Article 14(3) of the Basic Regulation), concerning one or more varieties of the same holder, compensation for damage suffered by the holder shall represent at least a statutory amount to be calculated on the basis of four times the average amount received for the licensed production of propagating material of protected varieties of the plant species concerned in the same region, without prejudice to compensation of any other more important damages.

Conclusion

I have outlined the current legislation on the use of farm-saved seed of protected varieties at Community level.

I am aware that this legislation is difficult to comprehend, especially as regards the information to be provided to the holder of a variety, as the cases currently going through the Court demonstrate clearly.

However, this seminar organised by the Community Plant Variety Office is an opportunity to tackle the important issue of the use of farm-saved seed.

I would like to thank the Office for allowing me to broach this subject, which concerns both the holders of new varieties of agricultural plants and EU farmers who use these varieties.

Thank you for your attention.
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