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Chair:  Mr. Rolf Jördens, Vice Secretary-General of the International Union for the Protection of New Varieties of Plants (UPOV)

It is a great pleasure for me, in my capacity as Vice-Secretary General of UPOV, to introduce and chair Session III of this Seminar on enforcement of Plant Breeders’ Rights in the Community:  “Developments and Enforcement of Plant Variety Rights”.

I take this opportunity to recall that on July 29, 2005, the European Community (EC) became the first intergovernmental organization to join the International Union for the Protection of New Varieties of Plants (UPOV).  The accession of the EC is a milestone in the history of UPOV and promises to help strengthen the system of plant variety protection around the world and to broaden international cooperation in this area.  With more than 2,600 applications per year, the Community Plant Variety Office (CPVO) receives the highest number of requests for variety protection among the 59 members of UPOV.

As most of you know, UPOV is an independent intergovernmental organization based in Geneva which administers an international treaty that governs the granting of intellectual property rights to plant breeders to encourage the development of new varieties of plants.

The protection granted under the UPOV system of plant variety protection benefits from an internationally harmonized approach.  The value of that protection depends on the extent to which effective actions and appropriate remedies are available to breeders in order to enforce their rights. 

The UPOV Convention
 provides the international legal framework for the granting of plant breeders’ rights which are a key element in encouraging breeders to pursue and enhance their search for improved varieties with benefits such as higher yield and quality, and better resistance to pests and diseases.  Effective implementation of the UPOV Convention by members of the Union is required under Article 30(2) and is a condition for successful enforcement.  The effective grant of plant breeders’ rights and the corresponding appropriate legal remedies to ensure that the investment made in the development of new varieties is not lost, help to enhance successful agriculture and horticulture, productivity, income, international trade and economic development in general. 

What is the role of UPOV in the enforcement of plant breeder’s rights?

Any State and/or Intergovernmental Organization wishing to become a member of UPOV, needs to obtain the positive advice of the Council of UPOV on the conformity of its Laws with the provisions of the UPOV Convention prior to depositing its instrument of accession (Article 34(3) of the UPOV Convention).  

The examination of Laws by the Council of UPOV gives the opportunity to members of UPOV to examine whether the Laws of the State or organization concerned provide the required “appropriate legal remedies for the effective enforcement of breeders’ rights” (Article 30(1)(i) of the UPOV Convention).  

What should be understood as appropriate legal remedies?  These remedies should include adequate civil and criminal actions containing, amongst others, provisional and border measures (for instance, imports of goods infringing plant breeders’ rights can be suspended at the clearance at the border by the customs authorities).  The available remedies should take into consideration that new varieties consist in living material and they are often rapidly perishable.  It should also be taken into account that once material of the protected variety is available in the market it can often be easily reproduced. 

UPOV is currently developing information material on certain provisions of the UPOV Convention.  The purpose of the information material would not be to provide an interpretation of the provisions of the UPOV Convention, but to provide guidance and examples on the implementation of the UPOV Convention.  The official interpretation of the UPOV Convention, as well as the interpretation of the legislation on plant breeders’ rights and other legislation relevant for enforcement matters, fall under the responsibility of the competent tribunals. 

The preconditions that enable the breeder to enforce his right are that:

(a) the right exists, it has been duly granted and it is in force; 

(b) an infringement act has taken place; 

(c) the applicable law provides for appropriate actions to enforce the right and effective legal remedies to stop the infringement and compensate the breeder.

In relation to the infringement and, consequently, the enforcement of the breeder’s right the following provisions of the UPOV Convention are of particular relevance:  

The scope of the breeder’s right covers the acts which require the authorization of the breeder in relation to the propagating material of the protected variety and, under certain circumstances, also in relation to the harvested material.  Those acts are:  the production or reproduction (multiplication); conditioning for the purpose of propagation; offering for sale; selling or other marketing; exporting; importing and stocking for any of the above purposes (Article 14(1) and (2)).  

The scope of protection also applies to certain varieties other than those in respect of which protection was granted:  essentially derived varieties; varieties which are not clearly distinguishable from the protected variety and varieties whose production requires the repeated use of the protected variety (Article 14(5)).  

Certain acts fall under the exceptions (Article 15) to the breeder’s right and consequently do not require the breeder’s authorization:  acts done privately and for non commercial purposes, for experimental purposes and for breeding other varieties.  

The last exception is known as the breeder’s exemption (Article 15(1)(iii)). The UPOV Convention does not contain restrictions for the granting of plant breeder’s rights to varieties obtained under the breeder’s exemption.  If that new variety fulfills the requirements, it shall be protected.  Furthermore, the commercial exploitation of the new protected variety will not be subject to authorization unless it is covered by Article 14(5).  

The UPOV Convention also provides for an optional exception, known as the farmer’s privilege.  This permits members of the Union to exclude, for example, farm‑saving of seed from the scope of the breeder’s right, subject to certain conditions (Article 15(2)).
Another provision relevant for enforcement matters is the exhaustion of the breeder’s right (Article 16).  The breeder’s right does not extend to acts concerning the material of the protected variety that has been sold or marketed by the breeder or with his consent in the territory of the  member of the Union concerned, unless such acts involve further propagation of the variety or an export under particular circumstances.  

Infringement can also take place under the period covered by the provisional protection and the breeder shall be entitled at least to equitable remuneration (Article 13). 

Appropriate enforcement measures should also be available to deal with non-compliance with the obligation to use variety denominations or for cases of misuse of variety denominations.

As required by the UPOV Convention (Article 36(3)), UPOV plays an important role as regards the dissemination of information concerning enforcement of plant breeders’ rights, through its regular publication “Plant Variety Protection”, the UPOV Gazette and Newsletter, The UPOV Gazette publishes relevant information on the legislation governing breeders’ rights of UPOV members, containing provisions on enforcement of plant breeders’ rights or reference to the applicable legislation in that field.  The UPOV Gazette has recently incorporated a case law section which includes commentaries on recent judgments notified to the Office of the Union or direct links to the full text of those judgments.  Those legal resources can also be found electronically on the UPOV website (www.upov.int) under the section “Legal resources” which contains information of laws, jurisprudence and other relevant legal matters for enforcement purposes.
And finally, I also have the pleasure to inform you about a forthcoming UPOV event in the enforcement field:  a “Meeting on Enforcement of Plant Breeders’ Rights” will be held at the headquarters of UPOV in Geneva in the afternoon of October 25, 2005.  The meeting is open to members and observers of UPOV.  This meeting has been convened in order to invite international organizations of breeders to express their views and concerns on the enforcement of plant breeders’ rights.  Presentations will be given by the International Community of Breeders of Asexually Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA) and the International Seed Federation (ISF).  Members of UPOV will consider the information given by the above organizations in order to take it into consideration in the ongoing or future activities of the Union.

Session III – Developments and Enforcement of Plant Variety Rights

During Session III of this Seminar: “Developments and Enforcement of Plant Variety Rights” before the coffee break four speakers will enlighten us on recent legal developments and practical experiences in the mechanisms available in the Community to enforce plant variety rights and after the coffee break we will have the opportunity to listen to the views of the European breeders and to learn about the areas in which the system on enforcing plant varieties is satisfactory and where there is room for improvement.

Thank you.

� Argentina, Australia, Austria, Azerbaijan, Belarus, Belgium, Bolivia, Brazil, Bulgaria, Canada, Chile, China, Colombia, Croatia, Czech Republic, Denmark, Ecuador, European Community, Estonia, Finland, France, Germany, Hungary, Ireland, Israel, Italy, Japan, Jordan, Kenya, Kyrgyzstan, Latvia, Lithuania, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Poland, Portugal, Republic of Korea, Republic of Moldova, Romania, Russian Federation, Singapore, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Trinidad and Tobago, Tunisia, Ukraine, United Kingdom, United States of America, Uruguay and Uzbekistan.


� “UPOV Convention” means the 1991 Act of the International Convention for the Protection of New Varieties of Plants.
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