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Does the enforcement system meet the needs of the breeders ?
Claude Grand, Vice Managing Director, RAGT Génétique, representing
European Seed Association (ESA)
((((
The seed business is strongly based on innovation and research. It is one of the economical sectors having the higher ratio of investment in research: between 12 to 15 % of the annual turnover. 

In this respect a strong intellectual property system is crucial and without effective means of enforcing intellectual property rights, plant breeding is discouraged and research investment diminished.

It is therefore necessary to ensure that the substantive law on Intellectual Property (IP) is applied effectively in the European Community.

Today we must admit that it is not always the case regarding IP rights on plant varieties.

In fact to be efficient an IP system has to be considered at 3 levels:
· Must be defined in order to meet the specificity of the business : plant breeding in our particular case, 

· Must be correctly implemented by official bodies,

· Effective means of enforcing have to be developed.

A specific IP system adapted to plant varieties 

Plant breeding results in biological material which is particularly easy to copy, being generally self-reproducing. Therefore plant breeders require an effective IP protection system. At the same time, access to plant material including commercially available protected plant varieties is indispensable for a successful plant breeding industry thus insuring that it will always be based on as much genetic diversity as possible.

For ESA the UPOV 1991 Convention is the most suitable existing sui genesis intellectual property system for the protection of plant varieties per se. 

It is a balanced system providing for the:
· Effective protection of plant varieties of all species, including provisions on essential derivation concept,

· Access to genetic variability by the free use of protected commercialized plant varieties for further breeding work,

· Compulsory exception of the right for acts done privately and for non-commercial purposes allowing subsistence farmers to save and use seeds.

The European Patent Convention (EPC) of 1973 and the EU Directive on the Legal Protection of Biotechnological Inventions (98/44/EC) clearly specify the exception to patentability for plant varieties and essentially biological processes for the production of plants.

ESA fully supports this exception and requests that acts done for the purpose of breeding or discovering and developing other plant varieties shall be excluded from the scope of patent protection for biotechnological inventions.
Accordingly National Plant Breeder’s Rights in EU Member States are offered on the basis of the different Acts of 1981/72, 1978 or 1991 of the UPOV Convention.

	EU Member States Party to UPOV
	EU Member States not Party to UPOV

	1961/72 Act
	1978 Act
	1991 Act
	

	Belgium

Spain
	France

Ireland

Italy

Portugal

Slovakia
	Austria

Czech Republic

Denmark

Estonia

Finland

Germany

Hungary

Latvia

Lithuania

Netherlands

Poland

Slovenia

Sweden

United Kingdom


	Luxembourg

Greece

Malta

Cyprus


The situation as described in the Table leads to a lack of consistency especially in view of the availability of protection, the scope and the duration of the right as well as in view of the farm saved seed situation in the different Member States.
Regarding the enforcement issue, such heterogeneity of systems is a handicap. It does not help to have a clear understanding and good knowledge of Plant Variety Rights.
ESA urges the EU Member States to assure harmonization by implementing the UPOV 1991 Act.

As an alternative to the national PBRs, the Community Plant Variety Rights (CPVR) system defined by the Regulation 2100/94 provides breeders with uniform rights, for all crops, across the EU (one single title generated by one single application). This is indeed an essential feature of this system which is certainly to a large extent responsible for its success.
The Community Plant Variety Right (CPVR) based on UPOV 91, offers the best existing protection of plant varieties in the EU. However ESA is of the opinion that the CPVR should be reviewed in particular as concerns the following points:
· The optional exception according UPOV 91 on farm saved seed provided as “Agricultural Exemption” in the CPVR should be deleted. If however, for overriding political reasons, this exemption is provided key principles, safeguarding the legitimate interest of the breeders, must be observed. This specific point is addressed in details in the last part of this presentation.

· The duration of protection should be extended to take into account the life span of plant varieties of certain species.
· The extension of the scope of protection to acts in respect of certain products should not depend on the establishing of implementing rules and should not be restricted to specific cases.

Implementation of plant variety rights: a part of the enforcement system
Even if it is not the core subject of today, the way the PVRs system is implemented contributes strongly to its global efficiency and the border between implementation and enforcement is not a clear cut.
The exclusive criteria to be satisfied for granting a PVR are novelty, Distinctness (D), Uniformity (U) and Stability (S) of the variety designated by an approved denomination.

The DUS testing is a key step that requires to be conducted with a scientific rigor. This is essential to ensure the reproducibility of the results obtained and the consistency of the observations made by different competent authorities on the same characteristic.

Within the Community, DUS testing takes place in the framework of three different types of legal systems: national listing, national PVR, CPVR.

In that context, harmonization of testing procedures and efficient handling of reference collections are required.

The CPVO recently initiated a strategic discussion as regards the modalities of DUS testing within the European Community in the future.

ESA convinced there is a need, within the Community, to set up a consistent system of DUS testing, welcome this initiative and will contribute actively in the coming months to this discussion.

Beside the global organization it is important today to remind some key practical points that can be taken into consideration in relation to enforcement:
· The assessment for Distinctness (and Uniformity and Stability accordingly) have to be based on phenotypic characteristics mainly evaluated in the field.
· Breeders consider the use of molecular markers in DUS testing is not acceptable. Such tools can be implemented only in the situation where characteristics are directly linked to the marker. This position is based on the following features :

· DNA marker profiles are not reliably accurate for many phenotypic characteristics

· The use of molecular markers in assessing Distinctness could lead to a decrease of minimum distance between varieties and by this would jeopardise the value of PVRs.

· DUS testing based on DNA markers cannot be restricted to Distinctness but by necessity would be used for Uniformity and Stability as well with important consequences for the whole concept of plant breeding.
· One of the difficulties in assessing Distinctness is the increasing number of plant varieties of common knowledge. ESA does not generally object to the use of molecular markers for grouping, i.e. an organization of the reference collection (taking into account the technical knowledge specific to each species) but prefers to support the setting up of a database of variety description.

· Furthermore ESA considers that molecular profiles can be used as tools for assessment of essential derivation as well as for variety identification. Regarding identification it has been shown during this seminar, that molecular markers can be particularly useful in some cases of enforcement. (Demonstration of a protected variety use by a non authorized person). In contrary, these tools, not part of the DUS evaluation, cannot be taken into account in an appeal procedure related to granting decision.
· The essential derivation concept introduced in the UPOV 91 Act has the potential to drastically decrease the risk of plagiarism in plant breeding. This principle mainly involves questions of scope of protection and enforcement of the rights. It is therefore let to the initiative of the breeder to enforce these rights. The determination of essential derivation is not part of the granting procedure of PVRs. In that respect, breeders’ organizations are trying to set up, crop by crop, guidelines and codes of conduct to help breeders implementing this concept. Such tools can be particularly useful to handle litigations on essentially derived varieties.
Main concerns of breeders on enforcement of Plant Variety Rights
Once a PVR has been granted enforcement is the responsibility of the owners of the rights, provided that legal tools are supplied.

In article 30 of the 1991 UPOV convention, it is clearly mentioned that “each Contracting Party shall adopt all means necessary for the implementation of this Convention, in particular it shall provide for appropriate legal remedies for the effective enforcement of breeders rights”.

As most of the Member States, the European Community is now member of UPOV and accordingly has to fulfill this particular requirement.

Specific provisions on enforcement have been included in the Council Regulation 2100/94 setting up the CPVR.

In addition to this particular regulation, broader legal tools have been developed and are still in progress:
· Regulation 1383/2003 and 1891/2004 concerning customs action against goods suspected of infringing certain intellectual property rights (including PVR).

· Directive 2004/48/EC on enforcement of intellectual property rights

· Proposal for a European parliament and Council Directive on criminal measures aimed at ensuring the enforcement of IP rights and a Council decision to strengthen the criminal law framework to combat intellectual property offences.

Breeders are pleased to note the efforts of the Commission to develop and harmonize legal tools related to the enforcement of IP rights, including PVR.

However, despite this legal framework within the Community, breeders encounter problems when trying to secure their rights.

The major concern is related to the farm saved seeds (FFS).

According UPOV 1991, article 15 (2) the so-called “Farmer Privilege” is an optional exception to the Breeders Rights which may be applied by a contracting party, within reasonable limits and subject to the safeguarding of the legitimate interest of the breeders.

If we refer to the CPVR this optional exemption provided for as “Agricultural Exemption” is taken in account (article 14) and specific regulations on implementation (1768/95; 2605/98) have been set up.

This exception allows, in particular, farmers to use the products of their harvest of certain well defined species, under certain conditions and with the obligation to pay an equitable remuneration to the holder of the right of the protected variety.

It is also specified in these regulations that farmers and processors are obliged to supply information as to the use of farm saved seeds and that official bodies involved in the monitoring of the production may equally provide this information to the breeders.
According these provisions it should be possible for breeders (or breeders’ organizations) to collect easily, without important and non adapted costs, the information on the use of FSS. In practice, breeders are facing, in numerous cases, serious difficulties to obtain information on the use of FSS and consequently are not able to enforce their rights and collect royalties.
This situation is not acceptable. According the importance of this issue the ESA Board has decided to set up a Task Force on FSS to address the problem. A first presentation of data   underlining the magnitude of the use of FSS in the Community will be given by Mr. Desprez, the chairman of this task force on October 11th, here in Brussels, during the ESA General Assembly.

 The breeders concern is reinforced by the decisions on that topic of the European Court of Justice (ECJ) mentioning that the enforceability of the disclosure obligation of farmers is subject to the holder of PVPR presenting a “clue” that the farmer uses or will use farm saved seeds although there is no indication of this in the corresponding regulations.
The risk is real that breeders decrease their research efforts, or even stop breeding programs on some crops with a direct consequence on the competitiveness of European agriculture and on biodiversity.

It is urgent to do something. There is a need for the legislators to clarify the extent of the legal obligation for farmers and processors to supply information regarding the use of FSS to the breeders or their organizations.

Without an extensive obligation for the delivery of information that is not dependent on concrete evidence of FSS use, the holders of the PVR are not able to enforce their rights in view of the remuneration based on concrete invoices.

In addition we could explore how to improve the capacity of official inspection agencies to carry out spot checks and the possibility to make use of national certification agencies on the collection of data on the use of FSS.

Discussions on this crucial subject have been initiated between the Commission and ESA and our association is ready to bring its contribution in order to find adapted solutions to this problem.

Beside this specific issue on farm saved seeds, breeders, sometimes, encounter problems linked to the lack of knowledge of authorities, prosecutors and judges as regards IP rights in general and Plant Variety Rights in particular.

In that respect, the CPVO initiative to organize this seminar is particularly appreciated and must contribute to improve the situation.

In case of litigation, courts don’t have always a good knowledge of Plant Variety Rights. This is due to the specificity of the system and we must admit that some cases are not easy to analyze. As an example, lawsuits related to the implementation by the breeders of the quite complex essential derivation concept, introduced in the UPOV 91 Act, require a perfect understanding of the conceptual and legal background by the courts.
In order to address this goal, ESA is of the opinion that competent courts on Plant Variety Rights, comparable to the situation for trade marks, could be identified in the different Member States.

In addition, to contribute to the harmonization of the rights within the Community, a board of appeal on European level could be set up.
In conclusion and to summarize the ESA position:
· European breeders are strongly attached to the Plant Variety Right system as defined in the UPOV 91 Act,

· The implementation of the system in the Community is improving, but still need to be secure and harmonized,

· Beside the general legal framework implemented in the Community on enforcement of IP rights, specific tools adapted to PVRs need to be developed, in particular concerning FSS issues
· This seminar, set up by the CPVO, in co-operation with the European Commission and breeders’ organizations, must contribute to initiate actions to improve significantly the means of enforcing Plant Variety Rights in the EU.
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